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5 Collected From, N 


nd proved by Caſes, out of the Books 
of the beſt Authority, in the High 
COD of CHAN 


D oy 


To which is added the 


OP THE | 


Eno CONFENTRXRS 


= Concerning the defective 
EXECUTION of POWERS. 
Lately adjudged in the High Court of Chancery. 


. 8 1 
= , 
wh : 


Printed by E. and R. Nurr, and R. Gosl Ne, (Aſſigns of E Sayer, Eſo;) 
or J. Stephens at the Hand and Star, near Temple-Bar in 
 Fleet-Sireet, 1727. 
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I T is a common Objection againſt our Courts of Equity, that 
their Power being abſolute and extraordinary, their Deter- 
minations muſt conſequently be uncertain and precarious : That 
not being bound by any eſtabliſhed Rules or Orders, nor 
circumſcribed within the Limits of poſitive Laws, the unhap- 
þy Suitor muſt enter into a Court of Equity with Doubts and 
Fears ; and if he has ſucceeded once, tis great Chance but he 
may fail upon a ſecond Trial, either the Humour of the 
Judge, or the Fudge himſelf being changed; and that this 
is true in Fact, for that after the moſt ſolemn' arguing of 
Cauſes in all their Niceties and Circumſtantials, Decrees made 
thereon have been frequently reverſed by the ſame, and more 
often by ſucceeding Chancellors. It is Pity that Engliſhmen, 
who are ſo wont to boaſt of that invaluable Bleſſmg of Free- 
dom of Property, ſhould be hears to give themſelves ſo broad 

a Lye, as to ſay, that thoſe Courts of Juſtice, where Mat- 
ters of Property of the greateſt Value. are daily determined, 
are arbitrary and precarious in their Determinations." It is 
ſurely as confiſtent to ſay, that there is Freedom of Property 
in Turky as well as in England, if the Courts of Juſtice, 
in which ſuch Properties are. determined, are arbitrary in 
both Places. wank 5; IF 
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Bur tc this 05 11 it Ee anſi TEE in 1 the 5 
where Conſcience ir to direct the Fudge, that Court cannot 


with any Propriety of Senſe or Speech, be ſaid to be arbitra- 


ry. The Judge knows and is ſenfible, that he fits there, 
not to Dictate according to his Will and Pleaſure, but to be 
guided by that infallible Monitor within bis own Breaſt; and 


ſurely he who is bound to determine according to the origi- 
nal and eternal Rules of Fuſtice, is no more arbitrary, than 


he that -is bound to judge according to pofirrue Laws and 


Statutes ; fince the one has no more Power to alter his own 
Conſcience, than the other has to change the Law. 


But if i it ſhould then be asked, why are not all our Judges 


10 deter mins according 70 Conſcience And "why are pofitive 


Laws made, | fince it muſt be confeſſed, that many Times the 
Rigour of them, ic Oppreſſios and Injuſtice ? To this it may 
be gr that it were to be wiſhed, that ſuch Men could 
be always found, thus would judge according to Con ſcience; 
but as the Depravity of human Nature is too apparent, and 
the Precepts of Conſcience too often diſregarded, is is abſo- 
lutely neceſſary to reſtrain Judges to determine according to 


 Pofitive Laws, and to annex even Puniſhment to a la of 
Oy in barons contrary thereto. N pi vi. 
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Since then hunks Brovi 150 is too e to ache Lins, | 
which ſhall prove juſt in all Caſes ; and human Nature is too 
corrupt to be left ſolely to the Guidance and Directions of 


Conſcience ; from hence will appear the Excellency of our 
Engliſh! Polity, which has ſo wiſely obviated the Icon veni- 


ences ariſing from both theſe Extreams," either of having 


no > poſitive Law at hu Hd ' Foo oi et ee to it. ha 


206 ders" in our Cores . Law; are OR 55 Moir 
Oaths to obſerve the ſtrict Rules of Law; and therefore as 
upright Judges, they muſt determine according to the known 
Cuſtoms and Statutes of the Realm, although they are ſenſi- 
ble, that even in ſo jud ging, they do an Act of wanifeſt In- 
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juſtice. On the other Hand the Fudge in a Curt of Eqilty, 
i bound not to. ſuffer an Act of Injuſtice to prevail, tbo 
it be warramted by the Forms and Proceedings of Law; and 
therefore he moderates the Rigonr of ſeveral Penalties ; yes 
laxes the ſtrict Ties of unreaſonable Conditions; aids as 
gainſt unavoidable Loſſes, clandeſtine Frauds and the lie; 


and thence it is, that Judgment ſhall be given in the ſame 


Caſe againſt a Man. on one Side of Weſtminſter-Hall, and = 


quite contrary for him on the other; and yet both theſe 
agreeable to Fuſtice. The narrow-minded Perſon, who las 
bours under his great Affection for Form and Order cannot 


ſee the Beauty of this Contrivance, whereby Juſtice is pro- 
duced from ſuch jarring Juriſdictions; and what neither 
ſtrict Form and Order, or abſolute Latitude in judging, 
can ſeparately produce, is effected by the excellent Tempera- 
ture of both together. This hath been judiciouſly compared 


to the mingling of two Herbs, which of themſelves are 
Poiſon, bur together make a wholſome Medicine. 


But the great Difference between 4 Court of Law and d 
Court of Equity, is this; that the Court of Law, rigidly 
liſhed Rules, be the Injuſtice arifing 


adheres to its own eſtab 


from thence, ever ſo apparent ; whereas the Court of Equi- 
ty will not adhere to its own moſt eſtabliſhed Rules, if the 


leaſt Injuſtice ariſes from thence; for the ſame Reaſon, 
that enforces it to ſuperſede the Rules of Law, will 


enforte it to ſuperſede it own Rules alſo. But it cun- 
not from thence be infer d that it is governed by no Rules at 
Alle Beſides, ſuch an Inferenceis eafty to bo diſproved from 
1 Matter of Fatt ; for it is certain that many of the Rules of 
Equity, have yet been preſerved inviolable in all Caſes," be- 
cauſe they have never been found to be unjuſt. I believe 
- there is no Man but would think himſelf as ſecure in laying out 
his Money in taking an Aſſignment of 4 Mortgage in Fee 
from an Executor, as he would in taking 'a- Conveyance front 


"an Heir at Law. So 4 third Mortgagee without Notice, 
by buying in the firſt, (if it be not worth the while of the 
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Bacon 8 Pre- 
face to the 


Elementsof ile who thought, That he could not confer ſo 8 an 
onmon cae Addition unto the Science of the Law, as by colleCt- 


of that Eſtate, as he would of any other Purchaſe from 
a Tenant in Tail under a ſufficient Common Recovery. Many . 
other inviolable Rules of Equity might be inſtanced to the 
ſame Purpoſe; ſo that from the whole we muſt conclude, 
that a Man, if he be juſt and honeſt, may as ſafely des | 
wa a Rule of Equity for a Security of his Property, as 

any Rule of Law; but if he intends Fraud and De- 
& in his Dealing, no Rule of Equity, no more than of 
Law, can protect him i in it. 


Some of the Principal of thoſe Rules of Dawn. 4 are at- 
tempted to be ſhown in the following Work. If the Imper- 


fectneſs of it ſhould be objected; to that it is ans wered, that 


the Intent was only to lead the young Student into a proper 


Method of his Enquiries into this Science of Equity; and 


therefore he is at Liberty, either to find out additional Rules, 
or to add Caſes, under thoſe he finds ready prepared for him. 
Hs to the Defign it ſelf (for the Manner of executing it, 
is wholly left to the judicious Reader) I may make bold to 
ſay, I have one of the beſt human Authorities for it; 


ing the Rules and Grounds, perle throughout the 
Body of the ſame Laws; for hereby no ſmall Light 
will be given in new Caſes, wherem the Authorities 


do ſquare and vary, to 9 the Law, and to make 


it received one Way; and in Caſes where the Law is 


— 


cleared by Authority, yet nevertheleſs to ſee more 


profoundly into the Reaſon of ſuch judgments and ru- 
led Caſes, and thereby to make more uſe of them, 


for the Deciſion of other Caſes more doubtful; ſo that 
the Incertainty of Law, which is the principal and 
moſt juſt Challenge that is made to the Laws of our + 
Nation at this Time, will by this new Strength laid 
to the Foundation, be ſomewhat the more ſettled and 


corrected; neither will the Uſe hereof be only in de- 


ciding of Doubrs, am helping Soundneſs of Judgment, 


bur further in gracing of Argument, in correcting un- 


5 e 9 


* 


To the READER , 
profitable Subtilty, and reducing the ſame to a more 
found and {ubſtantial Senſe of Law; in reclaiming 
vulgar Errors, and generally the Amendment in ſome 


Meaſure of the very Nature and Complection of the 
whole Law; and therefore the Concluſions of Reaſon 


of this Kind are worthily and aptly called by a great 


Civilian, Legum Leges, Laws of Laws, for that many 
Nlacita Legum, that is, particular and poſitive Learnings 
of Laws do eaſily decline from a good Temper of Jus 
ſtice, if they be not rectified and — by ſuch 
| Rules. 
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of the follow! in 5 


MAXIMS. 


IJ. Ac that will have Equity done to him, 
muſt do it to the ſame Perſon. /- 


Il. He that hath committed Iniquity, hall 


f 


not have Equity. 


III. Equality is Equity. /. 
IV. It is Equity that ſhould make Satis 


V. 


faction, which received the Benet. /. 
It is Equity that ſhould have Satis⸗ 
faction, which ſuſtained the Loſs, £/ 
VI. Equity ſuffers not a Right to be with⸗ 
_ out a Remedy. 2 4 | 
VII. Equity relieves againſt Accidents, > 
VIII. Equity pꝛevents Miſchief. 20. 


IX. Equity prevents Multipiicity of Suits. / 


X. Equity regards Length of Time. 


XI. Equity Will not ſuffer a double Hatis⸗ 


faction to be taken. / 
XII. Equity ſuffers not Advantage to be 


taken of a Penalty oz Fozfeiture, where 
Compenſation can be made. 44 


XIII. Equity regards not the Circumſtance, 


but the Subſtance of the Act.) 
XIV. Where Equity is equal, the Law 
mut ** 4 En 
5 MAXIMS 
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— 
the (a) Plaintiff on his Bond,; the Plaintiff, bre 
his Bill to redeem; the Defendant inſiſted to have the 


N bt, 


Bond- 


Equity for the 


dant need not be 


on the Bond, 


dere back See paid e. 4 Ch. Reh. 308. 5 
pray Equity againſt the Plaintif, muſt be done to the Plaintiff himſelf, (e 
tative, 4s; 1 Joo aftermatds). for if the Moriga | 

ortgagee brin _ Bill torredee rang wr not 
Fatt, 

_ Hook.” more upon it; "ie; the Court _—_ t Mortgage u 
mu _w_ na. * 1 0 tr. , 2 en 


the ſecond 
ſince the Mon 
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and (h) afterwards the (c) He- 
Mced and lent more Nane ® 


„ As. wel as the eee on er 


e to have both Debte An kim. 
r both Mortg 
d' hath 115 Mortgage 


e ere is 1 22 
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f good Part of bis Efats for 56 J. the 


5 - 8 y 
1 # £ * wh & oo «+ S 4 n 
1 G 
x ; _ 4 * * 
Fa : 


* 
* 
; | 4 
1 
* 1 
* £ / p 
* * 
2 * 
8 . 13 
8 5 . 0 
4 * * 5 % 
F * 1 : 
\ e 5 
1 2 * 
Fe. f 1 — 4 TIE a 
oy 4 88 5 
Ws. # * * * 8 
5 2 | w_ 
MW. 1 


- 
— 
#Y 
* ” X 1 7 1 " 
; i & 
* EP 
- * * & 4 
* * 
* . *7 3 p 14 
* * 3 
\ 
* 15 - 
R 1 * 
2 
1 if 
1 
; . 
R172 440 
p N 1 
A. „„ 
4 - C 1 
A 
m oh 
* += _ 


(a) This is 


called by we - 


Council, 
Rebutter i 7" 


Equity. Vide. 
2 Ch. c. 194, 


195, 
60 if be 


oney due 


on the Bond 


was lent firſt, 
andthe Mort- 


gage made 
afterwards H 
yet there is 
the ſame 


8 Defen- 


the Money 


r to his Repreſen- 
emption, and 


Equity 
obliged Er Bo 1 


13 170 


as & Security for the 
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arte of Equity. 


"6 Per Cur. Although there is no ſpecial Agreement, chat 1 
A the Land ſhould ſtand as a Security for the Bond- Debt; 


_ yet the Mortgagor ſhall not redeem without p paying 


both; Vern. 244. S.P. 3 Salk. 84. and in Caſe the 
Heir is bound in the Bond, he mult pay the 's 1 
| et, as well as the Mortgape-Money, before he can 
4 oh tedeem. 2 Ch. c. 164. S. N Vern. 245. And where 
5 there are two Mortgages, and one is defective, if the 

(s) ) Burt be (a) Heir will redeem, he mut d take both. Vern. 245. 
+ | : Heir; for S. P. 2 . c. pu 10 | | F "* 3 


where Te- 1 
nant for Life e to his Son in Tail) da paged the 1 and the Soi . bor- 
rowed Money of the Mortgagee, .and gave the ſame Lands as a Seturity ; yet he was not 
decreed to redeem his Father's Mortgage, as well as his own; becauſe he is a Stranger to 
his Father, and is all one as a Stranger. 2 Ch. c. 23. Ws implies, that had Ne. been Heir, 
de muſt haye redeemed both or none. 1 


5 


6 J If a Mortgage be 8 as 4 2 Counter-Securitß 
for entring into a Bond of 4000 J. and afterwards the 
Mortgagor prevails upon the Mortgagee, to enter into 
a further Bond for 2000 J. although there is no Agree- 
ment, that the Mortgag e ſhall ſtand as a Counter- 
Security for entring into the Bond for the 2000 L yet 

the Heir of the Mortgago {hall not redeem without 

I} 1 5 paying that alſo. Ch. c. 2 1 Pics 

* (3-) The Defendant kata! 138d in 3s Gwen 

t Nane in Truſt for the Plaintiff, and became engag _ 
for other Debts of the Plaintiff; the Bill was, to have 
I, Lands on Payment of what the D Defendant paid for 
ny but the Plaintiff could not have a Decree, but 
25 pay the one Monies,, as well as the scher 5 05. 

yy c. 87. e e ik ah 

(4.) T ſeveral Eſtates were cel to ch De: 
| Gndane, upon. Truſt for. Payment of leveral and di- 

| five, Debts; 3. the Plaintiff, Heir at Law, by his Bill 
00 5 85 prayed an Account upon both: Eſtates; but at the 
„„ - o $IEATING, would have bad his Bill diſmiſſed.” as to one 
WM the Eftates, and have the Account taken for the 
other only; but it was decreed, that an entire Arche 
_ Hould be taken of both Eſtates, Vern. 29. 
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"Wins of . 
£ 50 If the Husband kues 3 in the Eccleſiaſtical Court 

* a Portion due to his Wie; the Court of Chancer 

Will order an Injunction to ſlay Proceedin 85 there, till 


be make a competent Jointure, Toth...1 1 4. And if a 
Man marries a Feme, whoſe Eftate is in Truſtees, if 


be comes into Equity to compel the Truſtees to con- 
vey the Eſtate, he ſhall not have {ugh 


Equity, without 
doing Equity 80 his Wife, by making a 8 1 Settle- e 


GE; or 'Proyafion for her. Vern. 40. 


(S) it Lans are extended on à Statute or Judg- | 


x An: at much leſs than the real Value; and the 8 A 2 


Ya, 


nuſor will come into Equity, to make the Conuſee ist 


account according to the Tel Value; he ſhall not be 
Felieved without paying the Conulee Al chat 36 due to 


him, for Principal, Intereſt and Coſts, gh they E 


| exceed the (a) Penalty. Vern. 350. {gat ee —— 


where - 

ty will eatty the Debt beyond the Penalty of the Sobirity ; . 10 it ie will 40 alſs, where 2 he 
1 has N delayed by the Injundtion of this Court, or the like. Vern. 3 fo. So where the 
laintiff came to be relieved againſt the Penalty of a Bond; it was ſo decreed, but upon 


the Payment of Principal, Intereft and Cofts; and though the Princi al, Intereſt and Coſts © 
ſpades th Penalty; Ay cn et the Decree was affirmed Oe. Appeal to the 1 


e Houſe of Peers. Sh. 
F. C. 15. But obſerve from theſe Caſes, that whenever the Deht is carried beyond the Penal- 
y. of / _o aac aig 1 is always for a Defendant ; but there is no Precedent, *> 8 A 
vs ig 1 the Debt beyond the Penalty for a Plaintiff. Fern. 3 
or 


Enjoyment of the e the Court declared, they could not go beyond the Penalty 


_ Recogniſance. 1 Ch. Rep. 95. So where a Truſtee in a Recogniſance releaſed it w Sen 
any Conſideration ; upon a bil by the Coſtly que Thuft againR 7 up Son, Haig i | 


him to. pay the Principal and Intereft, but not*to--excced the Penalty. Vern. 342. So where 


the Maſter of the Ship covenanted with the E India Compa y pay 5 hs Mare Mul& for 
DeRen Ant as ate, who made 


the like Agreement with the Mafter  Mutatis Mutandis, and gave & Bond in 30 l. 2 3 
ledge of the 7% 


Cloath, &c. carried in the Ship; the Mafter took the 


that he ſhould not carry Cloaths, Ec. but the Defendant, withour the 
Maſter, carried ſo many Cloaths, that the Mul& came to jo I which the Qoifipan eduged 


| out of the Maſter's Wages ; and therefore the Maſter in a Court of f Equity pray * the De- 
r more than the Se- 


curity by Bond, was not roper in Equity ; the Demurrer was «llowed.-1 Ch. c. 226. $0 3 
: * prope u Lang . for Payment of Debts, and there is a Bond-Debr, — E. 
Intereſt of which hath out- run the Penalty; Ache ſu uch Conveyarices for Payment of Debts, . 
are conftrued favourably, yet the Creditor, on a Bill N by him, was decreed to no —_— 
than the Penalty. 1 Salk. 154. And the Reaſon wh | 
. Creditor, will not carry the Debt beyond the Pena ty, ſeems to be, becauſe h 15 
His oyn Security; and has made himſelf Judge, what Recompence. he ſhall have, in caſe the 
25 that his Se- . 


fendant might repay him; the Defendant demurred, for that Reliefs, 


Debtor pays him not, or performs not his ko, O=coapare; 3: and there is no 


1 . de Dire br ; Ts : Ik RNs 
68 ) The Vlaigeif, 2 young i in Want of. 
55 . employed J. S. to- borrow 500 J. 2 $ em- 
BY oe: J. D. who, took f of..t the Defendant (a Silk» 
e . _ 


entered 17 a Recogniſance of 15606 1. Penalty, for 356 es | 
he 


Court, on a Bill ar =. by ſuch 
as choſen 


E : 
N e 
By” 
* 
* 


( F 


1 e * 
quity; ?- 


'*  __ _  WPaximpt „ 
Man) Silks to the Value of 500 L as the Defendant 
charged them to be worth; the Plaintiff pave his Bond 
and Judgment to the Defendant for the 5601 N D. 

ſold the Silks for 2 50 L. and gave the Plaintiff 200. 
of the Money, but kept the other 50 L for his Pains; 
the Plaintiff was relieved againſt his Bond and Juds- 

Drag A ment, but upon Payment of the 200 L and (a) Inte- 

the Book, as reſt, 1 Ch. c. 276. So where three young Gentlemen, 

and Note in Heirs to good Eſtates, borrowed Money of the Deferis 

Cats, Fans dant, to be paid (b) five Times as much, after the 


467, thereis Death of their Fathers; and for that Purpoſe the De- 


no Mention © 1 r „ eee e 
made, that fendant had gained Securities from them, for Payment 
the Defen- | . Leto 4s | r 
dant mould of great Sums of Money; one of them brought his 
rel. Bill to be relieyed, and the Court decreed his Security 
(b) Theſe to be delivered up, on Payment of What the Defen- 
azardous . 23.4 Hong „ oo RU 
\Pargains (c0 dant really and bona fide paid to him alone, and for 


ble or-rreble, his OWN pr Oper Vie. Vern. 467. 
F 3 Galt be ae erage te ES. 9 IRE £1 
Eſtate of double or treble. the Value of what is at preſent advanced, after the Death of a 
"Tenant for Life; but if ſuch Tenant for Life out-lives the Perſon to whom the Money is lent, 
then the whole to be loſt), are not always ſet aſide in a Court of Equity; for Tuch bargains 


may be fair, and there muſt be Circumſtances' of Fraud to overthrow them, Vide the bo 
Nott and Hill. 2 Cb. c. 120. Fern. 167, Barny and. Bedk. 2 Ch. c. 136. Batty and Lloy 

Vern. 141. But always where they are ſet aſide, though for Fraud, the Plaiftiff muſt do 
Equity to the Defendant, by paying him what was really lent, But if ſuch fraudulent Per- 
ſon comes as Plaintiff into a Court of Equity, to have what was really and bons fide" ſent, 
he ſhall not have it, becanſe he has committed Iniquity. Vid. Maxim 2. c. 4. 


.?.) If a Man prays an Injunction to ſtay Proceed- 
ins at Law upon a Bond, he ſhall not have it; except 
ce) An Offer he Will give Judgment, and be bound by (c) Order to 


to give a Re- | 


leaſe of Er- bring no Writ of Error. Vern. 120. 


rors is not 


ufficient; for he may, norvithſtanding, bring a Writ of Error, and put the Defendunt to 
plead ſuch Releaſe, and ſo delay Time, as long as if no Releaſe of Errors had been given. 
ern. 120. OLE FOE . „ 1 E 
(9. ) The Wife joined with her Husband in a Mort- 
gage, and levied a Fine with Intent to bar her Dower; 
and in Conſideration thereof, the Husband agreed the 
Wife ſhould have the Redemption of che Mortgage; 
and the Husband afterwards mortgaged the Eſtate 
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Bill to ſet aftde the Agrerment as -fekndulene- 
them; which was decreed; but in Regard the 
in Confidence of this Agreement, had 


* 


35 0) 


tes u 27 77 


arred her! Nl yivpdH nom 


* ie 3877! 99155 D oO? 


er, (which was not inrended-40- be -barved--as-dgainſt-the . |". 
that if The tried "Yer nt 5h 
- Dower; and that {he-: a7 an 


Plaintiffs) the Court decreed,.. 
Husband, ſhe Thould: enjoy h V 
thonld. not be nd to ler Wrirof Do re 
— a to (I ber Welt of I Docter; ee, . 

TT # 8 cn eee 1802 e 1 airs a 

2 decreed her . i cr. to be Vern,” 2 "It 725 242 7 1 ni bh 22 Rü 
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that bach committed FR niquity, hall ga; 
Y - 1 w not have E quit. dls ;\Iniquir vity 


9 have 
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009 | F the Leſſor will avoid the Leaſe for Non? 2 
of the Rent at the Day, Equity will Plaintiff 
relieve 12 ach but But if t be Ke: 


taut 


Sequeſtra- 
Wks - in the 
| Time of the 
reat Rebel- 
TO! ' lion, ſw 
in an Anſwer 
that he was 


ſen, 'B Equity, 5 ſuch. Cale will, nor 


for that WINE 


ed the Debt; alter the Lenze bro 5 itz Anſwer was ob- 
fag to him, yer _— Court would. not ſuffer it to be t decreed 1 on * Debt. 
= ee 5 1 ol 0 Vid" Max 12. 115 N WWE. inen wy 4 1 2 


* 
* + * * * 4 
oi + a N © % i * ; — 61 x/ | * 4 y . ” o 7 . . " : y a 
W. 4 * T : © } x : 7 x « ; 7 13 bw + F 3 * 3 Ne 'S 1b 8 7 4 5 * ay 3 * * 41 3 A J * 5 % * "7 0 F * "> * 8 * 
I ” 128 A 3 2 * ? 2 15 2 > * a . * * 2 * * . ;% . 7 d 

* | * = * * * % 1 

f 43 þ  *4 45 os |. „ 3 F : j od 

2 4 of # 4 2 1 C43 3%, 11 4 14 5 ! © 4 1 *% 5 * 5 * ; * 1 3 1 ; $$: | „ 54 21 Y 14 7 : 5 pe 
3:4 1. % - 9 224 2 24 4 N el: ; | 


EY By a- 3 N aherinſtdal- W 6 DT 
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| have 5 left; cle e wal not decree the eee 
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. (a) But ie 


L 8 :$16 none Si 0d It * 45 3 Job nee 


had;toavai, . ä 


Er 'd:i+ would 44S 06 


* 


Saris of Equity; EO. OT 
. eee, bat left the Plaintiff to 01 Law: 2 0 2 


5 ene Ig * 
it is 8 Com- If. 8 a 1 
mon Equity 73 70 1 


to decree N 1 "4 e * Has ts c. 1. Vet by this Cate 4 8 | 
appears, that whers they are. dextreamly Unreaſonable and n, the Court will not 


decree them. 80 in « late Caſe ſince the Year 1720. a Bill was broug ght in the Exchequer, | 


for a ſpecifick Performance of Articles for a Pürchaſe made in har Year, whereby it was Ot 
A that forty! Years N mould be py Io the.Lands z there was a; Decree in the 


chequer, for a . ſpecifick Performance, but it was reverſed in the Houſe of Peers, And 


f 8 the bebe of l We be bert ↄbjected, ſinde no Rule is ſettled, how many 
aſon 


Rule can be dray d From © Price of Land „het 
| ar rformed or. not; betanſe the Iniquity che.! 
rice 


__ inten 
95 wilful A; ki c 9. 


= . 305 L from the Defer n 


e 4 for che Principal he N) really lent; and the Bil 


Years Purchaſe. 1 rice for Lands; uh it may be anfwered; that no certai 


the Articles for a Purchaſe ſhall be 
rgain does not depend always npon the 
; fax what may be A reaſonable Price in one we,” may not be ſo in anothen But it is 
certain Rule, that where the Bargain is plainly-iniquitous, and it is againſt Conſcience to 


 'Infiſt _ it, (as in the Caſe of fbrty Years Pre aſs) Equity cannot © fupport it; for that 


would be to deeree Iniquity.. _-  (b) Here the Agreement was not fraudulent, or gained 


by Surprize,- and therefore not to be ſer aſide ; and the Court not being willing to decree the 
Whole, and not being able to Jochen: rs 8 a Court HE r cannot aſſeſs — it 
To mar neceſſarily 80 to Law. 5 


—— Ao TRE r 


(x. ) The Plaintiff Tenant Wr Daf a yo 8 
Bſtate durant viduitat, felled Trees, which at a Gourt- 
Baron was preſented, and found a Waſte by the Ho- 
mage, and conſeqlictitly a Forfeithtez the Bill was to 
be relieved againſt the Forfeiture,” offemng that if it did 
+ appear to be Waſte, to make Satisfachon; the Court 
"decreed. an Iſſue to try, whether the primary Intention in 
feeling the Timber was 10 dt Maſte, declaring that in Cale 
erg be of a 0 vilful dE Es it would not preg 1 Ch. 


11.41 alt 


Das 


Waſte ;-: and 


that has the Ide tried though & din, and bring — for tho Pic, hs 


"5000p: e 


"vi „ Fas Co 1. 1 


2 


27 


04) the Plain for JGE. ſeit) gde # Bent f 
dar ant when he was drunk, and had 


judgm 


: do en ne 955 Wie Was entitled to certain. Lands, chat were eſtated 


* rr 


- © In other Perſons in Law, in Truſt for her; the Bill 
aua to have thoſe Lands ſubjected to the Plaintiff's Sa- 
tisfaction here, inaſmuch as the Defendant was entitled 
to the. Truſt in Rig ht of his Wife: But the Court 
would not give Fr laintif any Relief, not fo much 


Defendant in of 
this Gaſc had W Was diſmiſt. 1 Ch, c. 202. Tt 2 IE - 101 e 
come into | 
Egquit ty, to ſet alide-the Judgment for bend, Equity auld have oblige him to pay the pre- 
an] 1 what n ly lent. * Aar. 1. . * 
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x could not be recovered at Law: She ks 15 1 


6.) The Deſcndane hyp 4 Trick, or the Deed into 
8 Hands, and burnt or cuncelled it: er Giri! where 
Deeds are ſuppreſſed, Om aſumuntur, and would: 
not direct a Trial at Law, Which had not been denied, 
had not the Defendant been guilty the qe 1 n 


hagge ( ; 
66.) The Plaintiff. Wing 0 Jean hed the T "HOLE 
to whom he made: falſe Addreſſes «< Marriage, and got 


her with Child, gave Bond of 500 1 conditioned for 
the e of o l. there was no Place appointed in 

Bond, where the Money ſhould be paid; aid there- 
fore he beod ght his Bill and [bifered make) bring the, 594.) But 


Court of 


into Court; 3 kn the Nn Wald not grant an: Ajuner, Law will ng" 
. tion. 2 Ch. c. r'5 1 e T# 5 {+41 . by £8 WF: 4 2 il. Fe — 8 iow Pty, 


| upon b 
ing the Principal, een and! Colts Pere, | 4¹ FR belle ue Nui 0 Conte 15 


the ew. can be * al ibis . 25 Vide ee Foal n N. for «LD of 
E . 7 
CFT 50 rtf $545, EIU SUD 


5 TH n A & 
1 5 1 Was 3 1 as 5 Gola. Hon 
the Wife 390. per Ann; for Alimanyz; until they co 
habited by - Conſent; he brought an original Bill, 
praying that the Alimony ; might teale,: offering. to be 
reconciled and to cohabit wr her g; though it was in: 
liſted for the Wife, that the Decree: was till 'Cohahi» 
tation by Conſent, which was oo be underſtood, ne 
a the will ee. - But the ſhall rg 
diately return; and ſhe ſhall haxe no Benefit of the 
3 till the, do, ind take Feet ago wi 
af 1(8). The Huhand: ur ſo en 1 Tru 5 
| nt rene rain, 608 
5 — of that Tenant's Eftates, whereby the Rents 


3 


to have theſe Rents made good to her by the Decree of 1 
this Court; but the Husband eng in his Anſwer, 


that ſhe» had eloped from him, and that ſhe was a2 f | 
very lewd Woman, the Court would make no Order 


two Daughters of J. S. upon 


| gether in-a Bundle, and covered with/a Paper tied up | 
«3. ang. 1elivered to the Defen 


Des: ani tho' the Lord — declared hi 
Reaſon aforeſaid, wholly oats wi _ "ING Dema d. 


Vern. 4 479 | 


ou d Rand { in the 


the Husbimd | 


B X Nasser thi 8 and ſhould admit the Rents' pay 


able byl the Tenants to be ſtill in Being, and then 
might proceed at Law, and recover the Rs there, 1 3 


| the could. 2 CM . 102. 8 Cm Iz. worn Sec 


(9.) The Plaintiff and Defen dant 570 married 
is Deceaſe there were 
ſome looſe Papers, that concerned the Account be- 


tween the Plaintiff and his Fatlier- in- Law, put up 


with a Tape, and ſealed by two Perſons then preſent, 
Lid to be ſafely kept, being 


0 then told they were Matters of Concern: And 


there being now an Account directed of the Eſtate of 
4. 8,, which was to be equally diſtributed between the 


70 32282 © Plain and fue ny; the Befendane demanded as 
due from the Plaintiff to his Father-in-Law for Diet, 

c. 2300 l. But upon Proof made that the Defen- 
dant had altered the Bundle of Papers ſo ſealed up, 
 ® and diſplaced them, 
what Papers might: 
ſter having reported, that the Defendant had ſu 
ſed the Evidences ; the Court for that Reafon diſallow- 


and that it could not be known 
Have been taken out; and the Ma- 
ppreſ- 


ed the Defendant s whole demand againſt the Plairi- 


tiff, tho the Defendant {wore he had produced all the 


Papers, and though the Papers Panda appeared to be 
Half-yeatly Accounts, and related one to the other, 
and not one wn but the Account was 1 car- 


mn! Alf 
ſatisfied that all the Papers were produced; yet for the 
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005 FF HERE an @ Heir buys in er Ger n 
VVbrance for: leſs than is due upon it; he Executor or 8 
ſhall be/ ihe no (b) more than what he really paid en 4 U . 1 
for it, as againſt other Incumbrancers upon the Eſtate; (b) Bee „ 
2 Vent. 353. & E Vern. 49. 1 Salk. 155. for the: taking in bought i 1 
away one Mans Gain, to mute up another's Loſs," is md. an Incum- 4 
king them both equal; aud bur the Quin the Heir\awoul —. - 
ru. made, if the whole: Money due un the Incumbrance Mimiif is 
ſhould be allowed him, ſball be taten from him, to make 65 


ikewiſe in 
the Loſs of the other Incumbranters upon the Eſtare. 80 Es” 9 
| a4 Ws younger Children, who have Portions 1 „ 008 
charged upon the Eſtate: As where the Eſtate was ſettled - 3 
upon Truſtees to pay the Heir 100 J. per Ann; in the 
firſt Place, and then to mäke a Protiſion of 100 * 
a-Piece for younger Children; the Heir purchaſed in ? 
' aStatute,. which was an Incumbrance upon k the . 
it was decreed that in Caſe of Deficiency to pay the 1 
younger Childrens Portions, he ſhould be allowed no 
more chan what he really paid 7222 ͤ ͤ - woe 
alſo as againſt Legatees. 1 Kalt. 15 5. So alſo as againſt 1 
a real Purchaſer, that purchaſed without . . = 
the Incumbrance ſo — in. Yen %. Cat Jy, "Mo. 41: 
(..) A Stranger, who: buys in a prior Incumbranc S . e : 
ſhall be allowed (c) only what he really paid, 2 ang 


| which ſeems "= 

#1] other Incumbrancers. Vern, 476. 80 wa as. e A chat he eU = | 

„ 1 ws be allowed - 4. = 
al that's is due upon it, even againſt other Ineumbranee and L atees; Which! 'T take not to - 
be well reported; for as againſt 2 Incumbrancers, by this Rule of Equality, his Gain \ + 28 

ſhould be raken *. him to make —_—_ ir Loſs; and tho there may be more Doubr as to -Lega- 

tees, who cannot be ſtrictly ſaid to be Loſers, though they are ial paid their Legacies; yet 


there ſeems rhe ſame Reaſon to rake ſuch Gain fr Sowa fr 20 
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gainſt th 
Owner o 


the Eſtate, TY 
who made the kncunibrance, or bis Heir, be ſhall op 177 dhe V 


Gartz of: alten 


1 7 (a) But 75 «-xeal (d) Purchaſer, who purchaſed without Notice of 
F. ſuch Incumbrance. Very. 3 36. S. F. ibid. 46 4. 


ple that is due upon it. 


Vere. 336. S. P. Vern, 476. For the Oqulter 3s no Lofer, | 22 2. the cle 272 due, and 


90 Equality fo take ed one Man's Gain for the Benefit 


550 = Triage ſettles a Mojery of choſe ef upon 
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dut of one of mage th the Truſtees fold that R 
of which the Annuity was payablez: Equity 
the other Eſtate: to charged with the Anhulty, 
2 x86 295. For Gs chinging hs other Eſtate with the 
Hed e Annuity, ty, "the Heir wil not gain the accidental Advantage -d 
a 155 i "rant ble hi s Wy ſo both will be 


wi volui 


thor 
as were compriſed within the Jointure until her Portion 
was raiſed: 2 219. 8, C. 2 Ventr. 363. Fur hereby 


0 2 1 
* 4 F 
|= OI 
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be 
* be 
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(3) The Te by 07 Any oy ſeveral Eftates „br he 


Payment of his Debts, and deviſed. alſo an Annuity” 


eigut. 
ecreed 


f the Annuity; nor rhe Annu 


(4.0 _ Teſtator. having a Aung ten (i bis gt 
tarily charges his Lands at B. wh 20001. 
for her Tortion; and afterwards upon his ſecond Mar- 
his Wife 
Notice Wh the Charge 


gcbicuding, the Charge of 3900 f 


| Toad be good againſt the Jointure, (which it would 
not, being voluntary ag ainſt a Purchaſer, which a Join - 

5 treſs! is) kn taking Natice thereof, he deviſes other 

Lands at T. to his Wife in Lieu of her Jointure; ; the 


Heix and the Wife agree together after his Death, that 
the ſhould adhere to her Jointure, whereby the Daugh- 


ter would loſe her Portion, and the Heir hold the Lands 


diſcharged of the Deviſe; but it was decreed, that the 


Dau 5 ſhould hold ſuch Part of the 3 at T. ds. 
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; 2— and 29 them aha es As „ bur iu is Sis Np if 4 Juc nent XN, 


1 at 3 a e one Obligor, you may ſue the Executor of bim 3 to dife 
auſe rhe Sond 6 _ 


„ 1 Two Executor being dread to Fac . 
r cies and Debts; the One paying, the other oy Lex 
2 Bil be compelled to pay the Moiety and Coſts. Toth. +8. oh 


"RS. 


0 19.) The Advantage of Survivorſhip is againſt E- "8 


g as where two Perſons: advanced he Mortgage- 
Money; and the Deed was; made to them and their 
2 ; the one died before Payment, , yet his Execu- 


tor was relieved. . 1 Ch. Rep. 58. 80 if two org 
Purchaſers pay Share and Share alike for a Purc 


Moiety c of the Purchaſe. Yern, 361. 80 it is as to a | 
Stock in Trade, the Plaintiff, Adminiſtrator of one Part- 
ner, ſued the Copartner for an Account of the Inte- 
"ſtate? s Share, which was accordingly decreed. 1 Ch, 

gb Rep. 26 1. So where two Perſons jointly (b) ſtockd 

ſaid, that dra Farm, and occu pied it as en aaf : 1 the 

a Deceaſed was mformed what the Conſequence of Law 

by men and Was in Caſe he ſhould die; and that he thereupon re- 

proved. Plied „he was content the Stock ſhould ſurvive; yet his 
gain, there Exec utor was relieved ; and per Lord Keeper, though 

— the Survivor {+ is common for N in * of Copartnerſhip, 

hag the Re- to provide againſt Survivorſhip; Wb. that is mone than 

217- Vide - is neceſſary : And he took the Diſtinction to be, where 


Winch 59. 


Where it was two become Jointenants, or jointly intereſted in a Thing 
d, that 


wed, ma by Way of (c) Gift or the like; (d) there the ſame ſhall 


8 12785 vin. he ſubject to all the Conſequences of Law: But as to a 


inſt the. joint e H the dn of Tr or the like, ir ; 
ms, 1s otherwiſe. Ven 211. 125 
or the Heir 


of the Deceaſed, for a 1 of the Lands; except there was an 8 in the Life of 
the Parties, that there ſhould be no Survivorſhip ; a Prohibition ſhall be granted, (c) And 
accordingly it has been decreed, that if. the Teſtator deviſes the Reſidue of his Eftate to his 
Executors, or make ſev eral Men Executors, the Survivor ſhall e 2 Ch, c. 64. 
P. 1 Ch. c. 238, decreed contre, but '® the Diſſetisfaction of the Bar; though Note Lord 
| Chancellor's Expreſſion, .why the Survivor ſhall carry all, becauſe the in wilt baue it ſo. 2 Ch. 
c. 63. . P. Vern. 482. and Lord Chancellor's Opinion, that it would be if one of the. 


and one dies, his. Repreſentative ſhall be relieved for a 


Executors had poſſeſſed himſelf of the gd of the Goods, and had Ged. (4) If 4. . * 
75 „ FIBd- - 
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vices the Bu plus of his Efthte to his two Nephew, ped to be divided between them, and 
appoints his xecutor tolay, if out for the Benefit of his Tai ews; one of the Nepheyws 
died in the Teftator's Life time, the ſurviving Nepbew ſhall have the whole; the latter 


* c ords, by which. the S plus is 4 aid our fqr che Benefit 1 7 Nephews; be- 
4 Joint. «Very, 448, he Wan h boo bby eh NO N @ 


( 20.) Equity wil in (a) many Caſes controul the () Pevite of 


all my Goods 


uncqual Diſtribution of a Truſtee or Guardian, though and perſonal | 
he had expreſs Power to diſtribute, as he thought; fir; 5. K. upon 
as the Deviſe of à perſonal Eſtate was in theſe Words: r e 


my Children 


140 entruſt my Wie with the ſame, during the Time ie ud Grand. 


children ac- 


ſhall continue my Widow; and in caſe ſhe ſhall re-marry, 1 3 

- | Tr” 1 : bd ; * +, tnelr Deme- 
uo will and defire her, to give unto my Children according As rics; the 4 
fhe | ſhall think- Ar. Se married again, and then by Wri- hs 
ting appointed very unequally to the C * 


| court would 


Court (b) ſet aſide the Diſtribution. 2 Ch. c. 228. De- ber raieve 
viſe to his Wife of his perſonal Eſtate, upon Truſt and toil 81 
Conßdence, that ſbe would nt difpoſe thereof, but for the $1000". 
Benefit of her Children; {tie by. Will g 


Vill gave one but 5 4. the Truſtes 
and all the Reſt to another; the fot aſide ſo un- Judge. 1 ©, 


| e „%% AD? To I0999 2 OS! LEES Mg > ti 250. The 
equal, a Diſtribution. Vers. 66. The Will directed 532% , 


that his Lands ſhould deſcend. and come atnongft his viſedhisreal 


ene | gr of B's gay, ta 4 2 1, 8 
Day „ in ſuch Shares and Proportions, as bis Wife Etare'to hi- 


; | & 18 8 F . 1 Wt | | e . e a | vw Ys * in 
by Deed in Writing, ſhould direct und uppoint; the Wife Tru, thets- 
makes an unequal Diſtribution; the Court at firſt de- wi, 72 e 


as | | ward his 
clared, the Circumſtances muſt be very ſtrong, as Children and | 
ſomething of Bribery and Corruption, that would take gren accord- | 


away this Power from the Wife, by the expreſs Words ee 


r Tone 779 r the Court 
of the Will; but afterwards declared, the Caſe was me Cour 


proper and relievable in Equity; for as ſhe allowed the that this «- 
{ TOS Bo. e | | 5 | | | . „ e to 
18 F | Bai PlamtHt , general 
dd rs _ Truft in the 
Executor to reward fuch of his Children and Grand-children, as they ſhould demerit, and 
as the Executor ſhould think fir, and not to an abſolute fixed Truſt, to create a Certainty _ 
of Right or Intereſt as to any certain Proportion in any of the Children or Grand- children; 
and therefore as t6 whatever of the real Eſtate was diſpoſed by the Executor in his Life- 
time, or given by his Will, the Bill, which fought to ſet aſide that Diſtribution, was diſmiſ- 
ſed. 2 Ch. Rep. 141. The Teſtator gave the Refidue of his perſonal Eftate, to and amongſt 
his Kindred, according to their moſt Need, to be diſtributed among them by his Executor; 
and defired that a Care and Regard ſhould be had to F. S. the Court decreed that the Executor 
ought chiefly to confider thoſe that have moſt Need, that ſo they that have more Need, may 
have more than they that have leſs; and as to F. S. who was particularly recommended to. 
the Executor, the Court declared he had a Power, and ordered him to give him ſomewhat 
conſiderably out of the Reſidue of the ſaid Eſtate; and the Maſter was to ſee Right done. 
2 Ch. Rep.146. (b) But Note, one main Reaſon was, that the Wife had married a ſecond 
Husband, and being under Coverture, her Diſtribution might be influenced by her Husband's 
Aurbarity- Kern: 415. ns ood ant. 
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28 MPaxims of Equity; 


mg Plaintiff but a. ſmall Proportion, ſhe might for any 


h cauſeleſs Diſpleaſure, have-allotted-her but one 1 
„„ Acqe only, and in ſuch. a Caſe. thg Court. would hay 
6+ $3 7 I 1 I; ol UG +. 4 - | ut | | n 

had a juri ald: And dsclu- 


diction, and therefore heretaWe 
red it was diſcretionary whether it would relieve or 
not, and would be attended with Precedents. Vern. 
35 l e 3 
(21.) If Goods are throwmn over board in Streſs of 
Weather, or in Danger or juſt Fear of Enemy, in or- 


(a) o that der to (a) {ave the Ship and the reſt of the Cargo: 


the Loſs of 


Good "That which is {aved ſhall contribute to a Reparation of 
rown over- - = Ons | « 
board, S. that which is loſt, and the Owners of the Ship ſhall be 
dure to che Contributors in Proportion. Sb. PN C. 19. 


bute to the 


ſaving of the _ ff.. op Hr TEEN BY | 
other Goods, elſe this Rule of Average will not hold ; and therefore where the Ship, being 


loaden with Oils belonging ro the Plaintiff, and with Silks belonging to the Defendant, was 


purſued into an Harbour by Enemies; the Maſter ordered the Silks on Shore, being the more 
valuable Commodity, though they lay under the Oils, and took up a great deal of Time to 
t at them; the Ship and the Oils in her, being taken, the Owner of the Oils demanded a 
88 from the Owners of the Silks; inſiſting that the Salvage of the Silk (which had 
otherwiſe been loſt) deprived the Plaintiff of the ſume Opportunity for the Salvage of his 
Oils, and that in ſuch Adventures, as the Danger is common, ſo ought the Loſs and Damage 
to be common and equal. But the Bill was diſmiſt, for that the Loſs of the Oils did not 
actually ſave the Silks, neither did the Saving of the Silks loſe the Oils; for if the Silk had 
not been ſaved, the Oils had beeri'loſt ; for they were ſo bulky that they could not eaſily be 
removed without further Time; and if Part only be ſaved, it is to the Advantage the 
Owner. So in Caſe of Damage to Goods within the Veſſel, other Goods ſhall not be contribu- 
tory, but the Owner muſt endure his own Loſs. Sb. P. C 18. 


Sn 


9 7 
* 4 
5 1 * 


the Anceltor mortgages 
Debt ſhall be paid out of the perſonal Eſtate. 1 Ch. c. his Hands, as 
231. .&PÞ.'a 0. I ö there be no (e) Co- ae yh 

 _ venant m the Deed 7 the Payment of the Mortgage- wh: 5 cer 


de applied to the 
| Equity ty, the 1 rſonal-Eftate ſhall be firſt applied. 2 Ch. c. 84. (e) Or if the real Eſtate be 
t 


5 It is Eintr. that Sa inake e Satisfac- 


tion, which received the Benefit, 


FT Jo he Hare a. Arr 4 PUG: Het” " HEL 
Part” HIP. . 


000 7 "HE Heir being. ſhed; and having paid a 


Debt of his Anceſtor by Bond; it was de- 


Eſtate in the (a) Hands of the Executor, ſhall. be em- O the 


c) AS Heir, 2 b. yk 5. As if OPT ed to * 


ate, the ( d) Mortgage Executor; 


it is then in 


Heir became (b) indebted 


ey, Vern. 436. S. P. 2. Salk. 449. (f) for the pero Tale of the 


real Eftate ; 


"Eſtate received the Benefit, by. contracting the 7 and ac where 4 


= therefor Jhould make Satisfattion. V od Tank 


5 . . to Truſtees 


to pay his Debts, and made his Wife Executrix hats 0 5 not f in expreſs Terms give 
— the perſonal Eſtate; it was decreed, it ſhould be — in Eaſe of the real. 1 Ch. c. 297. 


So if the real Eſtate is deviſed for Payment of Debts, and che-Reſidue of the perſonal E- 
4 after Debts . be 1 ＋ to the Executor, the perſonal Eſtate ſhall notwithſtanding, 
ment "= the Debts. 2 Vent: 349. (b) If it be à Duty or Charge in 


charged with the Payment of Legacies, as conveyed or deviſed to Truſtees for Payment of 


| Legacies; yet the perſonal Eſtate ſhall be Grft applied, as in Caſe of Debrs. 1 Cb. c. 29). 


&. P. 2 Ventr. 349.. Although Note; In this Caſe ef Legacies the perfonal Eſtate was never _ ? 


But this Caſe is governed by-another-Rule, that: e nagar py Car for us 7 he 
deſcen ro-r fo 


(d) But where the Anceſtor purchaſed the | Equiry of Redemption, whi 


Heir;-:there the Mortgage-Debt, was not paſd out of the perſonal Eftate, Vern. 37. S. P. 2 
| Salk. 449. for by the Purchaſe of the, Equity of \Redemti bas the perſonal Eſtate is not encreaſed, but di- 
that in Caſe, there was not a Covenant 


any ag (e) This'was formerly Foes otherwiſe3 
Deed, for the Payment of the Mortgage-Money and Intereſt, the Adminiſtratrix was 


me Eftate ; 
a Third by the Cuſtom. 2 Ch. . 84. F. O. Vern, 36. but Legacies ſhall not be paid out of the 


varied Eſtate, to the Prejudice of ſuch® Widow, 2 Ch. c. 85. for that would be to OR | 
Tax the Husband could give away his Widow " 3 1 8 | Ew 
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not obliged ro ee the ſame. 1 Ch. Rep. 275. (f) Note, Debts ſhall be paid our of 
ough thereby it is leſſened to the Prejudice of a Widow, who claims 


creed the Executor ſhould reimburſe him, as far as / 1 ("fy 
_ there were, perſonal Aſſets come to his Hands. 1 Ch. 9% a 
4. and Lord Chancellor declared, that the perſonal Naas Co vl "4A 


ploy” d in Eaſe. of the Heir, by whatever "Means the Rais bo not 


N 


where there 
is no ſueh 
Fund, out of 


Maxims ol E 1 


(2.) In the Caſe of Corniſh and Mew the Court took 


Difference, that, though in Caſe of an Heir, Debts 
affecting the real Eftate, ſhall be paid our of perſonal 


Aſſets, yet it ſhall not be ſo, in the Caſe of a Deviſce. 
1 Ch. c. 271, But that Difference was rejected in the 


Caſe of Pochley and Pochley; where Lord Chancellor = 
clared, that not only the Heir, in caſe he be charge rged 


with the Debts of bs Anceſtor, but alſo the Deviſee 
of the Lands ſhall be unburthened of the Debt, ying 
upon the Lands, by the perſonal Eſtate in the Hands of 


Executor or Adminiſtrator ; and fo ſhall the Deviſee 


of a Mortgage, 2 Ch. c. 84. and that not only he who | 


is heres faftus, ſhall pray in Aid of the perſonal Eftate 
to diſcharge the real, but even an ordinary Devilee 


ſhall have that Benefit. S. C. Vern. 36, 


(3 J The Teſtator held the Lands ſubje& to A cer- 


tain Rent, and let it run in Arrear; though his Per- 
fon was not liable at Law, to the Payment of the 
Rent, yet it was decreed, the Executor, and not the 
preſent Tertenant, ſhould p pay the Arrears, as far as 

5 20 had Aſſets, becauſe by not paying the Arrga 
JTeſtator's perſonal Eſtate was augmented. 1 Ch. 


„the 


a 1 
(4.) The Queſtion was, how far the ſecond 


band ſhould be charged of his own Eſtate, for a De ä 
| Favit or Breach of Truſt committed by the Wife and 


ber firſt Husband; and per cur. where there is a Bond, WM 


- there is à Lien by Deed, and ſo the ſecond 8 
bound; but where ee 18 only a Breach of Truſt, or 
Debt by ſimple Contract, there in Equity, the Plaintiff 


«Xx 9 
* OY Fx"; \ 
E 2 4* 


* = ought to follow the (a) Eſtate of the Wi 4 in the Hands = 
of the Executor of the ſecond Husband. Vern. 309 


which to take SatisfaQion for the Breach 4 Truſt, tho e Hurband m maſt pay oo and tak 
his Wife A. with that 4 as well Vi Debts. 1 Ch. Ce Vo. ag | | 
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e "eb MAE", 2 hel cat 
On dies; and the Mortgagor comes to redeem; n 

Equi Icy Will decree (a) the Money to be paid ta the for bg 
Executor or Adminiſtrator.” 1 Ch. c 287. L The'in $4 - cncledPoinn, 


ged Lands thall be decreed to che Executor or 'Adfiimn- for where, - 
ſtrator, and not to the Heir, Very. 412. ad the Hep neither Bond 
of the Mortgages mall be compelled ; in Equity to con. * 3 

to the Rxecutor or Adminiſtrator! 2 Ch c. 50. — a, 
But where a Man purchaſed of a Mortgage, "ap 


XI 
bending he had an abſolute Eſtate; the Mortgagor the: Tanda: 


cameo redeem; the Money was decteed to te 150 . 15] 
and not to the Biceutor, Very. 27 11" for at nth 45 „a e- 
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Caſe the perſonal Eftae- bore the Loſs, 1 being den the Cone 


4. Scurity for. Money : So in the later Caſe, the real. Eſtate 1 


id SFB 31, AG C ſ th 
5 bore the Loſs, ir being intended an abſolute. Purchaſe...” daz many 
Times doubt- 
ed; and ſometimes © Fer the Mortgage-Money to the Heir. Vide 1 Ch. Rep. 183. 2. B t 


155, 242- Cb. 288. theſe, Doubts are now onſted; and the Mortgage- 
Min 1 Ca. e 5 be 9 70 the Executor or Adminiſtrator, Vide 1 . « 


283. 7 Ch., . wed r acm. TO Rae e 
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u 2 Zs Id) t e e ee 39 3p eee 430 
; AF bale 5 the Fee in bis ume e ae a 
Mortg Term. i W the Name f 5 15 —— 
"And where ſuch Purchaſes made.a Wii! 
” f choſe Lands, (but not duly. executed hy the Statute, . 5 
ſo as to paſs the Lands) and deviſed them from . . 
Heir at Law, yet the Fee deſcendi ing to the Heir, bee e 180 
was decreed to the Term, 'T Ch. c. 49. And there i 18 the ould þ 1. 
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* * Equity, if the Purchaſer takes the ( 92 Mortpages 


tiene? to 3 term in his own Name, and the Inheritance in Truſ- 


herirance, tees; it ſhall go to the Heir, though not mentioned to 


there ſeems 


fome Doubt attend the Inberigneg. 2 h & 156, And it is not 


Juen it material, whether the Fee, of the Term was purcha- 


ot go 


to the Exe- {ed firſt, 2'Ch. c. 156. for the Inheritance ſuſtains the 
Dedrs; ans Loſs; ty keoping the Term on foo yank N e hive 


this, alcho' FI 
che Term bs it in Sai fallin, 1% 348 $3641 IE (7: 1514 0 
n Iruſtees 


and ſo not ' Aﬀets at Law. Vide 2 Ch. Co 49, 152. Vern. 1, 188, 34t. But even in thoſe Caſes, 


where it is adjudged to be I, it is movin pn _ rater _ N N the 5 
plus ſhall 80 to the Heir? "Yr; 


e 


91 


by 3) "When. (a ae SS or „ to ey 

Tea the Heir is entitled to have the Lands after the 
«Debts; paid. 2 Ch. e. 115. And if a Man makes a 
OP Leaſe, or deviſes an (a) Eſtate for Vears (he being ſei⸗ 
E !, of an Eſtate of Inheritance) for Payment of Debts; 
hould-rke if the Profits of the Land ſurmount the Debts, all that 
of . remains ſhall, go to the Heir, tho not ſo expreſt; -- and 


fr. albeit 4 it be in The Cale of an Executor, 2 Ventr. 359. 


Kea Tears and in 12 Caſes where a Term for Years. is created for 


pay his: nx Wee hel Purpoſe, as to raiſe ue iu the 


a Foe ms. ſhall goto the Heir. S eee 
the reſt of | 


his Goods and Charte, to his Wieser the Debts are paid, and there ib af anal * the 


fiftoen Vears, beſides what was ſufficient to pay the ſame; the Court N the W of 
"ou TRIO es: Executor : But à Quer. is made * the Reporter. 1 Cb. e 


q. a rk 


RIOT ION. (A.) A & Guardian of an Intant "having. 4 fr this 
Fs Sum of Mone ney in his Hands, that Was 


(b) 3 raiſed out of the Infant's Eſtate, (b) lays it out in a 


an bad come Purchaſe for the Infant; if when he e of Age he 


P 3 


and dre, ſhould agree thereto, and allow the Guardian that 7 5 
pe it oO 


be for the on Account; the Infant dies under Age; the Queſtion 
Benefir of was whether the Heir of the Infant ſhould have this 


the Infant to 


have badrhis Eſtate; or the Truſtees to account to the Adminiftra- 
1. . tor for the Money; ö the Court decreed the latter. ** 


deter 403. 435, & c. 2 Ch. Rep. 377. 


it; and tho 


the Infant had died under Age, the Court would hare maintained its wn Decree, and then | 
it would have Lax? to che Heir, Vern. 436. © 


FOR 
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apti ins df Equity. 


4 50 A Man purchaſed « Copybold for three Lites, 
iz. of himſelf, and his two Brothers, and lies . EEG 
Wt Ly 3 yd the Lands, and died; and the e Wn 35 125 


ttix of the Son, being in poſſeihon, the Uncles"d5- . = * 5 = - 


ſturbedd her; The brought her Bill to be relieved;' 23 | 
having the Title of the firſt Taker, who FO we Fine) 3 1524009 51 
which was decreed. Vern. 415. | 11 nn ” 2 

(S.) Coparcenets make a Partition by Conſedt; i 1 . 
che Lands of the one being of greater Value chan the : fl * et 
Tands'allorted to the other, until an Eſtate for Life 
fell in; it was agreed, that that 
the leaſt Share, ſhould have a Rent of 201. per Ann. 5 
during the Life of the Tenant for Life, to make 1 elt 


11 " 


Share equal ; this Kent hall. go to the * Heir. Ferm. g WW tots, A 


133. ON, 1 | | 1 


his ck EN and Adminifiiators to 2 Kane: th Oaner 8 the Roald to the Exe- 


cutor; becauſe the Obligor bad his Election to * the Rent, or forfeit the Bond. Vern. 133. 


BT CE The Plaincif being Pattowoes of a Ship, refu- 

fed to join wih his Copärtners to It ber out to Sa 
and thereupon the other Partners complained in the (6) ypos « 
Admiralty and gave, (b ER that, it} ſhe ,x riſhe J. Prenibic, 
in the Voyage, to ins ake.good to Share; 201 4 
the Ship returned, and the Plaintiff ſued in * 1 to 2 
haye his Share of the Profits of the Voyage; but the i he chit the! . 

Bill was diſmiſt; t; for they who" muſt have ſuſta 

whole Loſe, in caſe the Ship bad miſcarrizd, ought vo have 1 


ic not given Security in the Admiralty,” tlien the Bill b. e 
would have been proper; for then he muſt have born by dhe S- 


mon Lax 


his equal Share of the 'Lofs, and therefore ought to o; the 
have His Share of the Gain. * Ch. . 36. 8.6 Veih, > 257 A 


s E Tot inelined ine 

they ad fl bY 15 ; but the Marter being of Solace! and never Ag uy; 

they · granted « a and K them.- to Uetlare _ 7 N 

6 eo 4. 162. N Sutz 1 
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Coparcener who: had ho 
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the whole Benefit, ' now ſhe-has returned afe: Butt if the bey 


1 "0 « . 2 
e n 8 
» * * 


4 6 4 - 
b or 4 ” a 
l i n v 5 - 5 
* 2 ro * * 
: * 9 * 2 + L 
2.2 < 4 OS TENTS " . "IMS 8 — : 
Ss Y 7 * _— 2 — 2 SD. 5 Fm + r f - AY a r oy 
WE. CR EE EE rs Ar 
. — 8 Y 2 8 £ 
* 


— we dT Af; 
— 


* *. * 2 " | * 7 go F 2 
7 

Go ? 82 3 

NaN * ' 6 


* 


. —˙—— ' cc ae * 
+ Os, f 


ESE I WII 
* i ad 2 
7 3 
2 


— 15 484 


ws — ? 
«ur, hs ne”, 
F > ap IN. 
* a" fe, 4. — 
* * 


67 — 
* . 2 


me = 12 
= * 2 
— —ͤ hi — ace oe 
* N A R 18 Mila. — 2 
5 — r 
— * 


* $ - Fe Ie mas. £5 
OE ERAS. nc I yo I 
; "= 


w— »& 
[ 2 F 
7 * 
* 
4 * 
4 a5 
_ _— 
- == 
of N 
« , 
5 3 * 
N 5 
2 
9 0 F - 
* 
\ $ 
4 
4 0 
% * 
4 
* \ 
19 4 
F 
1 1 
1 + 
* : J. 
+ ; 
7 1 | 
* * 
my 4 
= 7 
17 
* 1 0 
1 1 
. - 
. 
=} 
r K 
Lal _ 
: + 
_ - ; 
1 4 * 
= 
K F 
"x * 
44 2 
Wy” 
et p 
U * 
+ 15 
* 
5 
Dp 3 
* 
1 
J. , 
I 
Ti 
71 
43 
1 
17 
T 
{4 
= 
« #4 
it 4 
83 
* 
o 
2a F 
"A 
. 
9 1 
Nt 
*Y 
3 I 
3 Y 
LS” k 
Ls 5 
k ; 
[4 
[7 Y 
9 
=_ 
4 £ 
3 
Ls © 
1 
3 
1 
s 
EP 
4M 
in” 
[FT 
4 
MY 
* 
1 
Th 
7 
: 
474 
: £ 
£4 
34 
=_ \ 
19 by. 
[$5 
14 
4 
> 
is 
IX 
1 
ES N 
1 
. 
* 
4 iH 4 
if - 
ip 
$ . 
4 : 
£ 
1 
bl 
is. 
© 8 
'T G 
* 
: 7 
:B 
* 
1 
+: 
<£ WM * 
1 
31 G 
T + 
37K 
I Us 7 
F. ; * 
1 F 
27 b 
i | 
4 „ 
2 
3 
* ” 4 
. I , 
=. 
. 4 
1 * ; 
8 
=? 4 
1 4 
_ 
'B * 
1 - 4 Y 
2 = 
1 
14 s 
4 4 
: 
77 * 
g 5 
. 5 
; \ 
— 1 
» 230 7 
. 
4 
* bp 
.* 
＋ * 
1 
#. 7 
8 F 
£ 
F þ 
i 
9 
1 
3 
© F 
"HY 5 
'K 
T8 + 
1 2 
57 
i438 4 
© np 
. 
1 


e NN. TOES — DEFY 
. = 
„„ * . 5 > 


King, N whibh wias detreed; 


of Mer- to the III ployer; and as he run the Ha | 


the Factors 


de called a god Cuſtom, e Frand; and on 4 Bill h 


ge V . will nat lie againſt the Lad; and chere is no KOO ; 
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24 Gquitz 
Dar 800 Tbe Factor 3 not 1 the Cuſtom 
(a) But in Books ob, 4 (a) foreign Ning; and ſo the Duty Was not 


che Dare vo. pailla Om an Account between the Braployes and the 


being paid 
to our own 


Factat, the Factor inſiſted en an Allowance for the Duty, 
due to him ; for if the * f the 
the Court de- Duty had been diſcovered, the principal Fr eight had 
clared, urge been forfeited, and the Factor mult have rad? it 

azard wholly, 
he: ought to have the Benefit, 1 Ch. 6.2 5. and upon a 
Bill brought hy the Factor to have an {Allowance for 
1 fuch — it was decreed accordingly. 1 Ch, c. 76, 


ſelves, anette \ 8 
not the principal, 3 the Pengity "wala fall upon che rette, if diovered, could not 


ht by the Imployer 
r Was ordered to Wige n N rey of 4 the 80 
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chants, that 


ſhould have 
the Benefit 
of the Cu- 


to have an Account, the Fa 
oh 8 Cuſtoms. i CB. 6. 
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Court of Rquigywill. —_ the Land ofa 
oth; --— e Manor, to; admit the Tenant. Toth. 2,3: 

IN As; zit che Lorch will, not hold a Court, Equity wall 
enen compel him, Car. Reps 4. Action on the 


0 4 r 


Aae am but: in Chancery. Cres Fac: 368, 8. G. 25 


zee k an errenepus >padgrmens be given, in 4 Copyt 
an < Court, 1 in a Formedon, or the like, a "Bal may be exhi- 


b bited an G hancery to 0 reverle it. 1. Kal. 373» 1 2. 
Creation of Lane (c) 98. | "8." 


them. 
(b) Or to compel the Lord to receive a Plaint or Fan to reverſe it; but where ſuch Bill 
was brought to reverſe a Common Recovery, under which the Defendant had purchaſed, the 
Court would give no. Aliſtance, 2 Ch. Rep. 387. S. C. Vern. 367. for Equity ou ht rather to 


ſupply a Defe& therein, than aſſiſt in the annulling it. Sh. P. C. 67. (c) Altho' the Kin ng 
was Lord of the Manor, 


3 | (2.) If 
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Maxims of Equity. „„ 0 
(z.) If the Lord of the Manor will exact Fines'ar= 
bitrary, Equity will reſtrain him. Car. Rep. 4. 8. P Dy. 
164. As incaſe of a Tenant- right Eſtate, where the 
Fine is to be paid on the Death of the Lord, or the 
Death of the Tenant, or upon an Alienation; the Lord 

was compelled to take a moderate Year's Value. 1 Ch: 

Rep. 34. S. P. 1 Ch. Rep. 96. And the Eſtates held by 

the Tenants being for 99 Years renewable, and the 

Fine being arbitrary at the Will of the Lord, the Court 
compelled him to renew upon Payment of Fines of two 
Years Value. 2 Ch. Rep. 134. for the Lord might exact a 
Fine to the Value of the Eſtate, and ſo the Tenant loſe his +<- 


Eſtate, without this Remedy'in Equi y. 1 588 
63.) A Rent: ſeck is (a) granted; Equity will decree La tee 5 
(b) Seiſin to be given, and the (c) Rent to be paid to the 2 H“ 


Kent com- 


Grantee. 1 Rol. 378. pl. 22. S. P. Mo. 80 5. 1 Ch. wherethe © 


C 147. 5 mences by 
; N | | ? Grant, and 
where by Deviſe; that in Caſe of a Grant, Equity will not decree Seiſin; and 1 Rol. 37 „ ph. 3. 
where a Man had a Remedy by Diſtreſs, and by his own Act deſtroy d his Power o Aakais- 
ing; Equity would not relieve him. (b) Here Note a Difference; that where there is no 
Remedy at Law, (as in this Caſe” of à Rent - ſeck) A will grant one; but where there 
is one, Equity will not grant a further one, though that at Law is not available: As where 


an Annuity was granted out of a ReQtory ; the Glebe was but forty Shillings per Ann. and the 


ReQtory to be liable to pay the Annuity. 1'Ch. c. 79. So the 


about twelve Years ſt, and no Deed appearing to ſhe w the Nature of the Rent, it was 

decreed to be paid for the future, whereby the Perſon of the Defendant was charged. f Ch. 
c. 120. a like Bill and like Decree. Vern. 359. But where the Bill ſer forth, that the Plaintiff 
had a Rent-charge upon the Lands; but that the Defendant turned all the Land to Tillage; 
and left no Stock on the Ground for the Plaintiff's. Diſtreſs, and therefore pray d Payment: 
The Court declared, that unleſs there appeared a Fraud to hinder the Plaintiff of his Di- 
ſtreſs, he could not have any Relief here. 1 Ch. . 144. So in a like Caſe it was demurred, 
for that the Plaintiff had. Seiſin, and might bring his 4/ize, and that Equity ought not to 
charge the Perſon of the Defendant, where there was another Remedy at Law ; the Demur- 
rer was allowed. 1 Ch. c. 184 (c) This ſeems. doubtful ; for in the Caſe of Ferris and 
| Newly cited. 1 Ch. c. 1474.it appears, that only Seiſin of the Rent was granted, S. P. 1 Ch. c. 
184. and Note, that iy de 


and thereby chargec uh 
would not charge 
charge it, at e rime that it decrees Seiſin to be given: Though Vide Maxim 9. c. 1. 
That where a Comrt 3 has a juriſdiction as to Part only, and can decree and enforce 
| 


Relief as to thi AW dle, it will not ſend the Party to Law; therefore Quer'. 


ferſon, no other Remedy could be granted. Beſides, as the Court 


3 oo. & 
y <*  D-oe Wn 


(4) A Man cannot ſue in the Chancery of Cheſter, 
for a Thing which in Intereſt concerns the Chancellor 
there, becauſe he cannot be his own Judge; and there- - 
fore in this Caſe he may ſue in the Chancery in Eng- | 

ATT J 


2 


* Y * * 3 5 4 1 * 
3 * 2 9 4 3 >. "3s, I: 
* * „ 
8 * 0 D 


r 13 


| Bill was for Payment of a - 
Rent of five, urge, der Ann. it being proved that the Rent had been conſtantly paid, till 
aſt pa 


aſes before mentioned where the Court has decreed Payment, 


erſon, where there was a Seiſin at Law, there ſeems no Reaſon to 


Maxims of Equity. 
uud; for otherwiſe there ſhall be a Failure of __ 
I Rol. 374- 1 4, S. C. 12 Co. 113. 
(J.) If a Man hach Cauſe to complain in Equity, of 
a Matter ariſing within the County Palatine of Gheſter, 
if the Defendant lives out of the County Palatine, he 
may be ſued in the Chancery here, or otherwile there 
would be @ Failure of late; for Proceedings in E- 
quity binding the Perſon only, if the Perſon oe out 
of the Juriſdiction of the Chamberlain of 2 
there can be no Relief there. 1 2 Co. 11 
(a) So where _ (6.) Equity gives Aid to the Juriſdi fon of (a) irs 
ſuedtheHus- ferior Courts. As if the Executor of a Citizen, — 


band in the 


Eecleſiaſti- ought, according to the Cuſtom of that City, to come 
fo Set: 1 and give Security for Orphans Portions, lives out of 


D the Juriſdiction, Equity will compel him to come in 
that be and give Security. 1 Ch. c. 233. 


would go be- | 
yond Sen tdeuvoid the Sentence; the Court granted a Ne exeat regnum. 2 Ventr. 345. 


ay 


(7.) A Purchaſer of a Reverſion ſhall compel the 
Leſſee in Chancery to attorn, where he hath no Means to 
| | compel him by the Common Law); for the Grantee 
—f—— gb hath no Remedy, as the (b) Conuſee of a Fine, to 


1 amps! enforce an OE 1 Rol. 37 Tr N. 12. S. P. * - 


to attorn at 80 5. 


Law, yet E- 
Kew aff alſo compel him, 4 Leon. 4. 184 2 and Vide ant. c. 3. the Notes in the 
DTS 1 


that n . not grant a further 


| Maxim 


Equity relieves againſt Accidents. 


0 175 Bond was given, to pay an Annuity out * 
fon the Brofits*.of an Office; which was taken 
away by the Uſurpers in the Grand Rebellion ; the Of- 
fice being revived upon the Reſtoration, the Obligor 
Was ins on the Bond; but upon his Bill to be relie- 
ved, the Court decreed. him only to pay the Annuity 
for fo many Years, a. the Oh. continued. 1 Þ, | 
Yo = J The Plaintiff. rented an Houſe, which!» was ſei» 
zed by the Parliament in the Grand Rebellion, and made 
an Hoſpital for Soldiers; and being ſued for the Rent, 
exhibited his Bill to be ( a) 5 HSE a the Lord Chancellor ©) Serjoant 
took Time to adviſe, but declared, if he could, he ds Gas, 
would relieve the Plaintiff. 1 Ch. c. 83. ©; ain, 


; enant 
4 Wharf, which by an extraordinary Flood was carried all « away, brou he his 1 relie- 
ved againſt Z ing of his Rent. for all the Relief he had, . y againſt the OP 
of thee Bon whuch was * e eg a Rent, * e Yi 


* 3 


0 5 Ane A a Bond e to OP 

: Tolknor, wherein only one Perſon was bound, took 
2 new Bond from the ſame. Obligor, wherein another 
Perſon became bound for better Security; though this 
is a Converſion in Law, and ſhould go to the Amn as: 
ſtrator of tlie Executor, and not to the Adminiſtrator 
de bon non; yet if the Debt be loſt, Equity | at 
r bur will dere bin _ 
„ 1 ch. e. 24. 

hd gry ieee lein Ned 

ko Houſes, to p Thouſand Founds to infant 
* entred kb e E | Recog nifance,” which by the 


EY ON F * R — OY 1 
* W N f , wenn % y 1 7 9 1 . a. 

| 1 F tld 1 * 
4 o ; 5 2 

| 0 A 
28 ON | > ' F 
* 1 2 

h Vide ant . Cuſtom of Lande Ge is (a) obliged* to do, ( 7 1 ant. 


Max. 


that if an Max. 6. c. 5.) for the Security of the Payment: The. 2 
Exeeutor %- Teſtator's Eſtate was after ſo leſſened by Eviction f 


Iuntarily a 


. ſents to a L. the Houſes and by Fire, chat it was doubtful whether 


ey, there 


being at the what remained would be U 


icient to pay the 10000 J. 
Time of ſuch 


Adden, fut. the Court decreed, that the Recogniſance ſhould be 
feient aden made He of uo, further, chan to make good the Teſt- 


to pay the | 
Legacy ; yer to tor's Eſtate, over and above the Loſſes by Eviftion a and 
it they att 

bn defi. Fir re. 1 Ch. SOPs. or rote ene bs af 
cient three LOSE = 


Accident, he chal. be. + lied n to make. it got; fas it n his own. mn Fall that he took not 
Security. | | | 


|; c * 5 4 * 8 

_ z U Me. 4 of © ' 4 7 W 

„ 2 * . » . 4 * * 0 Fo) . L : 
a * y, * 44 


0 
18 


: ving* no Notice of the Revocation, pays Legacies, . and 
Proved ; he TR be 19 


(b) Onan, thoſe (50 Lie 1 ©. c. 126. 


whether the 


Legarees ſhall. be obliged to refund ?. Vide. Nax. 3. £- J: that it the Aﬀets become wid 


through 1 (ast is Caſe is) one Legatee mall refund to another. 


(6,) Truftee for an Infant receives 40 df ad hay 


kant Money: The Truſtee is rob'd by his Servant of 


1 0 5 8 T. whereof. che 401 Was Part: He ſhall be allowed 


H 30 14d 


he 401. for he f is ly, to keep it as his OWN, 2 , 
e. 2. 


\- $ we 1 * 


(J.) The Teſtator taking Notice in his Will char 5 
"i Wife was enſeint, directed that if the Child in ven- 


tre ſa mere were a Daughter, ſhe ſhould have 1000 J. 


but if à Son, that then his Executors ſhould purchaſe 
1001. per Aun. and ſettle the ſame on the Son, and the 


Heirs Males of his Body, with a Remainder; to the 
Plaintiff: The Wife was delivered of a Son, who died 
in the Life of the Teſtator; then the Teſtator died, 
leaving his Wife enſeint with a Daughter, who. had no 
Rortline or Proviſion made for her. The Plaintiff ex- 


hibits his Bill to have the Lands purchaſed and ſettled 
on him; but the Court doubted, and ordered that he 
ſhould make the poſthumous Daughter a Par Y5 for 
if you come to have Relief in Equity, in Cali 

Wall, and there falleth out an unſeen Accident, which 
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* the Teſtator had fron... he wank * e! his 
Will, chere it is doubtful, whether Relief ſhall be 
granted; and though i in this Caſe, there be no ſuch 
4 Daughter, of which the Wife was then enſeint, and to 
which the Words of the Will can extend, yet here is 
the ſame in Effect: And Lord Chancellor ſaid, A. having 
an only Daughter, deviſed his (a). Truſtees ſhould. con- (a) Bur if» 


al 


vey the Land to the Daughter in Fee; the Teſtator re- age the 
covered, and after had'a Son ; 3 the Daughter Teal. not he 8 


ods viſes 

rn carry” the Land from the Yon. 2 Ch. . I 5. - "F: he Fa | 
* | -  fixeth the 
FI Eftate3 Equity cannot 3 ag 1 Lande deviſed in Te, n over; the OW 


dieth n * in A . 7 the ket 1 the Remainder wall ole Fs 2 Tl 6. LY 
, | N 


(02) A Sam e aa was s given ink an , 51 *# 
. : tice; and by the 


Articles it was provided, that if the 8 5 2 
Maſter. died within a Year, 60 J. sul be ö 8 
the Maſter being ſick when the Articles were executed, ö 
And dying within three Weeks after, the Bill was. to | ny 
hive a greater Sum returned; and although the Par- Is 8 
ties themſelves had provided. againſt Accidents; . yet: 1 1 
e decreed that . Hundred Guiness frould be. ps * . e 
t The Oblipes ins | Bond 0 lok by AL Glens . 

as Court of (b) Chancery will give Relief. Lat. 24, f 9 
146, 148. even if the Bend was (c)\voluntary ; but bomber, 
= is made in the Book, 1 G., c. 15 7; and: een a. Lo; 2 
Sanft a (d) Surety. „„ 
ras . en the Miter of the Deed by. Beste f Dicks 5 ary here he only 
ys a Diſeovery, or to have the Deed produced; an Oath is not neceſſary; for it is not to 
i 1magined he would. exhibic k Bill in Either of the latter Caſes, if he had the Deed, 1 Cb. 
. 11: J. P. Ven. 18, 247; and the Reaſon'given, for that you ſhall not trunſlate che Juriſ- 
diction without Oath. But Vers. S, F. contra. (b) For the Court of Requeſts was pro- 


bibited to grant Relief in ſuch a k * 375 gh I; Dads (e) Quere, Vide Mas. 169 K . . 1 
n 9 e Vide Mur. | 
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by the Cur- 


teſy yas, en- Leſſee in Poſſeſſion, (b) waſtes the Lands; though he 


| (05 0) Waſte i in 


— the firſt Tenant for Life 


down Houſes, 


; * : 94 r + { RES SET T 4 - N al 
4 : 1 34 4 : 
: - 
tete ) A Count of | qui N 1 to quiet 
1 e 
2 9 7 N 


* 1 g —Y _— mis = 2 8 
3 9 9 — 8 * — — — — = a \ 
F —_ _ A —_— Ty * 2 * 
9 * * 
— 7” > Sts: N 7 ö t x 
6 2 3 Wo _—. n 
A 8 * 4 2 * bs n x A 
* p * . N * — FN 1 8 8 : * 9 EY 
4 7 Cr Ns. 4 \ 5 K AF Fa \ K 1 
. 1 3 ; RA _ * 9 $ 
5 A "0 * a * 1 x F re 7 
\ 5 « 1 1 p L 4 W 4 * wy : 
2 | 8 3 : Who na 
eh : as | * e d 7 * 
; x a . o PY 4 K #:; %. | # ** * 
* * . > - * * 5 as Ss 4 * 
* 7 * 72 f 0 1 + * * ; $, 4 
* +. | 1 N EDS 2 7 18 * 
** ? g ; * 5d 
4 \ N 4 x * £ 
> * 6 0 * a 4 
* 4 0 ' * - 
a 4 ö 1 * 4 
* Y P Ve " J N | 2 
0 Od ll 
ONS . | | - ; 15 SS! * 
Wy f . * 
* N 1 A % | 7 : 
g : A . F be. "ng 7 AY 8 4 ? 
; m E ui | | a 6 | 
— | | LV 5 %: 
* + © - 4 - e 7 
- P '» ; 
&:* 1g ts k 3 # l 
A 5 \ NS oh ; * 4 1 
* 1 - > = 4 We, 3 
1 1 1 0 I * 1 =; a 
* % 
7 Ly * 4 © 
* - x 
4 * N FX .. 
— — N 
6 . 0 


Karim VIII. 


Equity prevents Piſthiek. 


(1 J1 F > chan bs Leſſee hos Life, Remainder for Las, 


the Reverſion or Remainder in Fee; and (a) the 


(a) Tenant 


joined from 4 


commicting is (c) not puniſhable of Waſte by the Common Law, 
Hod. 96, yet he ſhall be reſtrained in Chancery; for this is a par- 
$0 of « Join- ticular Miſchief, and though he is not puniſhable du- 


the Continuance of the Remainder, yet he is (d) 


2 Toth. 


ring 
Woods and puniſhable after. 1 Nol. THE 82 * eee NO 
Houſes re 61. Car. 26, 36. Vern. 23. 


ſtrained. 
Toth. 83. So 


in felling Timber. I 05. Rep So in plovingancient W Tet, 1435 144 80 of Fl BI 


Rip. 94. (e) Waſte done by one who held by Cove. 
nant, and therefore not puniſhable by Law, 75 et holp 8 Equity. Toth. 188. But hefe Nate 


and Paſture. 1 Ch. Rep. yh 106, 1 T6, 


a Difference, where the Tenant is alp niſh * tp the Nature of his Eſtate, . 


expreſs Grant; and alſo a D as to the Kind of ere e; for it a $ from this 


e reſtrained genera FL which includes all Kind of Waſte. 


But Tenant with expreſs Grant 7 1 ag LI, ſhall not be reſtrained from 
cutting Timber, 1 Ch. Rep. 242. or. from lowing, or opening new Mines. 
1 Salk. 161. But ſuch a Tenant ſhall be * om pulling ink Low Houſes, - or gr Fo 4 
Seat. 2 Cb. c, 23, * Salk. 161. So that all T — yan Trot ife Mall be reftrained from pul 


Seats, But Tenant by expreſs Grant of without Impeachment 
ber, or open new Mines, Or. though Tenant for Life 5 — ſuc 


pſt. * ng 
4 may cut d 
Gags, He _ p 
th Tenant in Ollemon uniſhable b Law, ſome future Time th h e Tus” 
n ent; Equity will not 3 him. But from Bo Seng g o at. 


Wenne di Are * ſhall be 3 W 


; 44 F Sy yg 
; * f 83 | : Iv 


in their Poſſeſſions. bor Cole, 3 Bult. 34. K C. Lit. 
4 166. 1 Rol. Rep. 190. As whete the Party hath 

| been in Poſſeſſion three Years, and another diſturbs - 
ge A» l. him in ſuch Poſſeſſion ;| Equity will grant an (e) In- 


Rion 1s 


| never grant junction to quiet him in it. Car. 66. S. N Vern. 1 56. So 


ed, before 


che Bil fled, the Law Patentees had an Injunction to reſtrain the De- 
722.75 * T. fendants from proceeding in the printing of any Law 
E 2 heat c. 67. 80 wh of Stationers Thad, 
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(d) From this Reaſon here given, it ſhould ſeem, that except 


Caſes nook, it ah «eros Þ that * res . 
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F 
8 * 


N 
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and hinder the Sale of Statute- Books printed beyond 


Trial to be no Will. 1 Ch. 'c: 80. 80 a perpetual — 


_ Sip, a 1 judice, which could never be compenſated, and ſo Equity would do a 32 5 wr 4 


the Parentees to be Plaintiffs, and the 


De 1 but directed a Trial. Vern. 275. And where the Eaft-India Company 


be * n it was mY there ; and whe oaks was dirocted. Fr 1 f. 0. 2 0b. 163. 
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granted a perpetual Injunction againſt proving of a 


veral Perſons, where the Right had been tried and de- otherviſe * 
termined by one Trial. Vide Max. 9. c. 7. — nf 


23 e no A 
1 1 was oy 3 and upon Motion ordered, that the  ' © lb 
Debtors, to * Decealed's Eſtate, ſhould (b)'1 bear toth) D 
N N . 5 35 e in the e F 


» 
* 
8 


> * 


A ' Paxims of Equity. | 3 
aft 2 ads to ſtay the Books in the Cuſtom- Houſe, 


dea, 2 Ch. 4. 76. and where the Caſe requires it, E- 
quity will grant a perpetual Injunction; as Equity | 


Will in the Spiritual Court, it being found upon a. (a) (a hin- 


junction was granted to ſtay the Actions at Law of ſe- 5 


— 


might re- 


of preventing one. Vern. 276. As upon a Motion for an Injunction to ſtop the Sale 
Ea B printed beyond Sea; the Lord Keeper declared, he could not grant an Inj 
tion, but 3 a Man has a plain 8 to be quieted in it; and directed a Trial, * | 
fendants to admit Ur. have 3 twelve Bibles ; and 
when the Trial is over, to come back 1 « Veen. 120... 80 where the Univerſity of Oxford 
had'a Patent for' printing of Bibles ; King's Printers, being entitled under a Patent 
brought a Bill to reſtrain them; though the Court was of Opinion, that the Univerſity 4 5 
not print more than for their own Uſe; yet it being a Right determinable at Law, would not „ 


y'd an junction to reſtrain the Defendant from trading to the Ef Inder, though the 


* was far from thinking the Company's Patent void, which had — confirmed by ſo Pr 9 


many Kin ; yet the Validity of the Parent being triable at Lan, an Injunftion could not 
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1 en a hot * Monk MN weh vel for vhete * as e of e 
Execytors was 8 to receive no more of the Teſtator's Eſtate; a Debtor, though be was 5 
no P 
_ the. Decree; Was pronounced, and paying a _ due by Mortgage, to ſuch wing: rrp who 
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e che Bill, nor ever ſerved with's Copy of the Decree, being eie in burt hn | : 1 +0 
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1 | 
a - Waxims of Equity. 
4 [ 7 who is in Poſſeſſion of the Deeds, it is Ufual to have ö 
L ( A | (a)Burwhere them brought into (a) Court, for avoiding all Perils, 
= «s Heir at and the indifferent Cuſtody of them. Car. 25. And 0 
= | Lawbronght per Lord Chancellor, If Tenant for Life have a Deed, wy 
=" the Deeds whereby the Reverſion and Inheritance is in another, 
3 mat he may at Law detain the Deed againſt the Reverſion- 
1 | * the Ee er; but ordered that the Deed ſhould be brought into 


4 dant being a Court for its ſafeſt Cuſtody, and both Parties to have 


ointreſs, in- 0 N 
. ited that the Uſe of it as they have Occaſion, and both Parties if 
= diſcover they Pleaſe, ſhall have Copies atteſted. 2 Ch. c. 42. 


or part with | 

of - 0 her Writings, until her Jointure was confirmed; and although the ramus was voluntary 

* and made after Marriage, yet per Cur confirm the Jointure, or you ſhall not ſee the Deeds. 
2 - Vern. 480. Vide Max. 14. c. 12. the Notes there. DID 8 | 


0 CF,.) Enter-pleading Bills are proper in Equity; as : 
5 where the Plaintiff by his Bill ſhewed, that there is a | 

Controverſy between the two Defendants, for the Re- 

verſion of the Eftate, which the Plaintiff holdeth for 

Years, and that he doth not know to which of them 
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15 4 to pay his Rent; and pray'd, that upon Payment of 
1 his Rent into Court, he may be diſcharged and ſaved 
3 barmleſs from Suit and Trouble for the {ame Rent by 


the Defendants; an Injunction was granted according- 
ly. Car. 65. „%% 
(s.) Suits quia timet are proper in Equity; as where 
Lands chargeable with 500 J. to be paid to a Daugh- 
ter at her Age of ſixteen, were deviſed to the Defen- 
duant for Life, Remainder to the Plaintiff in Fee; the 
Bill was brought before the Daughter's Age of ſintes s, 
) But the to compel the Defendant to pay (b) off the 500 ,. to 
Life, mall which it was objected, that perhaps the Tenant for 
— 0 For Life may live till the Daughter is of fixteen, and then 
Ha off thewhole the Daughter may enter, and ſo the Plaintiff not be 
1 e e hurt. But upon a Demurrer, the Court declared the 
er Bill to be proper. 1 Ch. c. 223. 8o where the Surety 
has a Counter-bond, though he 1s not troubled or mo- 
leſted for the Debt; yet at any Time after the Money 


becomes payable on the original Bond, Equity will decre: 


the Principal to diſcharge the Debt. Vern. 190. _ 
k We | (0. Bills 


33 


) Ih a Bill 
r this Pur- 
ſe, if the 
| laintiff _ 
7 rry prays Relief, 


the Bill ſhall 
pay de diſmiſſed: 


. D. in this Caſe; becauſe the Witneſſes are old; and > Ven 366. 
J. D. is as young as J. S. ſo that the Witneſles to prove 
without Remedy. for his Promiſe; he may exhibit: his 
Bill in Chancery, and examine Witneſſes to prove it: 

In which he that made the | Promiſe. may join! in Na- 
ture of an Examination in perpetuam rei Memoriam. 


1 Rol. 383. pl. 1. So a Bill to perpetuate the Teſtimony of 
Witneſſes to prove a (b) Will. Vern. 105. So a Bill lies to M er 
perpetuate the. Teftimony of Witneſles to prove a Mo- came Luna- 
| | | . 1 „ tick; anda 
Aus. Vern. 18 5. So to prove a (c) Right of Cornigion: Bil was 
| p. ? ; | , A 0 ; : | q . - boron t to 
(d) Vern. 308. or a Right to a (e) Way. Vern. 3 12. | examine! 
5 8 dell rely, bo. ot; OI 
perpetuam rei Memoriam touching this Will; the Defendant demurred, for that it was a Bill ro 
prove a Man's Will in his Lifetime, which is in Truth no Will till the Peſtator's Death; 
and althougli it was inſiſted, that during the Lunatick's Life, all the Witneſſes to the Will, 
that could probe the Teſtator to be then Compos Mentis, might be dead, yet the Bill was diſ- 
miſſed. Vern. 10. (e) In all Caſeg where ſuch a Bill may be brought, the Plaintiff muſt, 
if nothing hinders, firſt eſtabliſh his Right at Law; as to a Bill to prove a Will, and perpe- 
tuate the Teſtimony of the Witneſſes, the Defendant pleaded himſelf a Purchaſer without 
Notice of any ſuch Will, and inſiſted, that unleſs there had been à Verdict in Affirmance of 8 1 
ſuch Will (nothing hindring the Plaintiff, but that if he Had a Title, he might recoyer at — == 
Law) the Plaintiff ought not to be admitted to examine his Witneſſes, thereby to hang a ( - 
Cloud over a Purchaſer's Eſtate; the Plea was allowed, Verr._354.. S. P. fore he can- bring \ 
fuch a Bill to prove a Right of Common, Vers. 308. or a Right to a Way Vern. 3 12, or a 
Title to Lands. Vern. 441. But where ſeveral Actions at Law ha ve been b ough 


t on both Sides, 
concerning a Right, there a Bill to have ſuch Right tried, is proper before the Eftabliſhmene . 
of the Right at Law, being a Bill of Peace. Vide Mar. 9. c. J. (d) The Lord Keeper ſuid, 
he would not allow Examination in perpetram rei Memoriam, for ſuch trivial Things as Right 
of Common, or for Ways or Water-courſes, or at leaſt not till after a Recoyery at Law; for 
that the Examination coſts more, than the Value of the 1 Vern. 312. (e) In ſuch a 
Bill to prove a Right to a Way, the Way muſt be laid in the Bill, exactly per & trans, as in a 

aration at Lay ; elſe it may be demurred to for Incertainty. Vern. 312 


8.) Goods were deviſed to the Defendant for Life, 
and after his Death to the Plaintiff: The Bill was to 
compel the Defendant to give Security to deliver the 
Goods to the Plaintiff after the Defendant's Death, or 
the Value thereof; which. was decreed according. 


1 Ch. Rep. 110. „ oh LR Rn. 
(9.) The Defendant's Teſtator gave the Plaintiff © 

1000L. to be paid at the Age of 21 Years: The Bil! =O 
ſuggeſted the Defendant waſted the Eſtate, and pray . 4: 
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| Commiſſion that had Intereſt, were 12 Parties to the 


34 Marims of Equity. 
pi he might give Security to pay this Legacy when due, 
which was decreed accordingly. 1 Ch. c. 121, 
10.) An Apprentice, after he is out of his Time, 
may "exhibir a Bill to oblige his Maſter to ſue the Co- 
venants in the Indentures within a certain Time, (viz, 
a Year) or elſe to deliver up the Indentures ; for elſe 
the Maſter might Ray his Action as long as he pleaſed, 
and till the Apprentice's Witneſſes were dead. i G.. c. o. 
(.) A Common that has been incloſed for thirty 
Years, ſhall not afterwards be thrown open, Yer. 32. 
and Equity will bind the Right of a Stranger to prevent 
fuch a publick Miſchief; as there being an Agree- 
ment between the Plaintiff and the Parſon, to incloſe a 
Common, in which the Parfon had Toa Glebe, for 
which the Plaintiff was to give him as good; the Court 


(a) It roms decreed the (a) Agreement and Incloſure, and that the 


there ough 


0 bes Com- Succeſſors 1 the Paxſon ſhould be bound thereby. 


| miſſion, to 


utwons the 1 Ch. Rep. 41. So where there was an Agreement for 


8 an 4 RS but all that claimed Common, were not 


Sa dende Parties to it : Although it was inſiſted, that to decree 


Cburch may that Agreement, would be to do a manifeſt Wrong; 
wee vo it was decreed nevertheleſs, that the Agreement for the 


CY 41 (b) Incloſure ſhould be performed; and _ 11 


ent, 
wa: evarie" they" could not be bound, and fo at no — But 


* however, it ſhould not be in the Power of one or two 
I: Cb. 48. wilful Perſons to oppoſe a publick Good. 1 Ch. c. 48. 
So where there was a Decree for an Incloſure twe 

Vears ſince, to which the Husband agreed; but hs 


Wife having an Eſtate within the Manor, and her 
Husband's Agreement not in Strictneſs binding her, the: 
would now diſturb the” Incloſure; it being proved, 


(e) Bur that ſhe was (c) benefited by the Incloſure, the Copano 


where it was 


nor charged decreed, it ſhould ſtand. Vern. 456; 


in the Fill, 


char the Defendant - - would be” benefited by ſuch Incloſure, nor charged that there was any 
Agreement for an Ineloſure; on a Demurrer for that Reaſon, the Bill ro-compel the only 


Freeholder in the Mar to conſeng. ro an Ineloſure, was 1 1 Cb. Rep. 259. 


*% 


miſſion, | becauſe the Plaintiff h 


Maxime of Equity; 


0 2.) It being alledged in the Bill, that the Defen- 
dant the ſurviving Partner, carrying on a UſtinEt Trade 


for himfelf with the Perſons that were 3 to the 


joint Trade, to obli lige them, forbore to call 3 in their 


Debts; upon Motion, it was ordered, that ati able 


Attorney, ſhould be appointed to ſue for and recover 
thoſe Debts ; unleſs the Defendant ſhould give Security 


to anſwer the SFO 15 che Debts, that were 0 


out. Vern. 118. 


- 0 *. -- . - * 
e 4 2 


H i Bill was — an Executor to (a) Fr @) _ 


005 0 

cover Aſſets, and to have Satisfaction; it again uf, 
was irlilted for the Defendant; that the Plaintiff ought Zine ® | 
not to have Relief here, having a proper Remedy at Siga to: 
Law ; but the Court being p oflefled of the Cauſe, * 458 2 
and the ſame being as proper for this Court as at Come be becauſe ir. 


mon Law; decreed, to avoid Circuity of Action, that yrs brough 


the Defendane ſhould come tO am Acco „ and pay Suit com- 


menced at 


the Plaintiff his Debt. 2 Ch Rep. 37. and in 4 Bill for Lay; b by 
the ſame Purpoſe, the Defendant prefſed for a (b) Di- e Beffn. 
ad the Effect of His i. ed nb. 


ly vex'd; for 


Suit, vi. to have 4 Diſcovery; bi t per Cur. a8 to Diſc perba wude 
miſſion to n baue the FibinalP hath: hog "pcs. 1, mating 


here, would con- 


8 pag = Debt, 
y it, 

rather than Kind out Suit, 1 115 (d) Eren if there kai been no pray yer for 1 Relief the 
Bill ſhould not be diſmiſſed, 3 the Pleintiff has the End of His Bolt by the Dis- 
1 3 8s in a Bill to examine Witneſſes in perpetuam rei Memoriam the Bill cannot be diſ- 

; and yet the Defendant- oughtto'have*his Colts, for an Heir at 'Law ought not to pa 
7 En 1 3 and therefore the bead muſt move to wat + Coſts; * 

never denied. 


35 Maxims of Equity. | 
bere, when this Court can determine the Matter, it 
ſhall not be an Handmaid to other Courts, nor beget 2 
Suit to be ended elſewhere. 2:6: 200. 

(2.) The Obligee in a Bond brought a Bill again 
the Heir of the Obligor, to be relieved touching an 

Error in the Bond, viz; quadragint inſtead of quadringent 

libr, though the Defendant offered to admit the Bond 
to be for 400 l. and fo try it; yet the Court decreed 

an Account of the Profits of the Lands, and Satisfac- 
tion thereout. 2 Ch. c. 225. 

(.) The Plaintiff and Defendant being Partners in 
Trade, upon ſettling Accounts they diſſolve the Part- 
nerfhip, and each had his Dividend. But the Defen- 
dant covenanted to ſave the Plaintiff harmleſs from all 
Loſſes and Damages due, or which might be due, or 

brought on, or which might or ſhould happen to the 
Plaintiff in Relation to his Dividend ; the Plaintiff be- 

ing ſued for ſome Cuſtoms unpaid for Goods which 

| belonged to the joint Trade, was compelled to pay 601. 

and Cofts; and- having afterwards received ſome 

| Monies due to the Defendant, but no Way relating to 

the Partnerſhip; and being ſued at Law by the Defen- 

G55 Highs dant for ſuch Monies, brought his Bull to (a) retain 

| Op ſufficient to pay himſelf for the 60 J. and Coſts: Which 


' owe a Man  WAs decreed accordingly. I Ch. c. 311. 
100 J. they 


will give him credit for ſo much; and therefore in Ref] 2 of a Com ny, Sto is to be 
allowed as a n Payment. Vern. 122. < 5 Th, ppage 


(40 4. directed B. to pay to C. IN sums C. ſhould 
want; C. accordingly received two Sums of Money 
(among others) of B. for which he gave Receipts as 
by the Order of 4. 4. and C. come to an Account, which 
being ftated, they gave mutual Releaſes; but the two: . 
Sums not being entred in the Books of A. were not ac- 
counted for by C. B. not having received any Allowance 
from A. for the two Sums, prefers his Bill againſt C. to 
have the Money paid back; C. confeſſed the Receipts, 
but inſiſted he ought not to pay the Money back, for 
that they never had any Dealings tojgethier but upon the 
4 oy | Credit " 


Marinis of Equity, 


Credit of A. and it was to be preſumed the Plaintiff had 


an Allowance from A. he never paying the Defendant: any 
Thing but upon the Credit of 4. and the Receipts be- 
ing in Writing and ſo worded. But the Court decreed 
the Defendant ſhould return the Money, for the Plain- 


tiff has a fair Claim againſt the Defendant to avoid 


Circuity of Suits, - for otherwiſe it would only turn 
the Plaintiff on A. and A. on the Defendant again in 


Equity to ſet aſide the Releaſe, and to have an _” 


ance of thoſe Sums; which Decree was affirmed up 
an Appeal to the Houle of Peers. Sh. P. C. 17. 

(5: ay There having been two Iſſues directed; the one, 
whether the Lord of the Manor had a Grant of "Free 
Warren; and the other, in Caſe he had a Grant of 
Free Warren, whether there were ſufficient Common left 
for the Tenants: Upon Motion for a new Trial, the Lord 
Chancellor ſaid, theſe Matters were properly triable at 
Common Law ; and he did not ſee what Juriſdiction 
the Chancery had of this Cauſe: But it was urged, 
the Bill was brought to preyent Multiplicity of Suits, 
and was in its Nature a Bill of Peace; : and a NeW * 
was granted. Very. 22. 

(é. ) A Bill ſhewing, that one PG Ea kad x re- 
covered one Shilling or other ſmall Damages againſt the 
Plaintiff for oppreſſing the Common, or for uſing the 
Common where he ought not, and therefore that the 
Defendant another Commoner may are of like Da- 


mages for what is paſt, to prevent Charges at Law, is 


in the Nature of a Bill of Peace, a . in this 
Court. Vern. 308. 

(..) A Fair having been held Time out of Mind, 
withia a Manor; but the Pickage and Stallage and other 
Profits, belonging to ſeveral, Tenants of the Manor, 
who claimed ſeveral Acres of the Land, whereon the 


Fair was held; the Lords of the Manor, being a Cor- 


poration, ſurrendered their old Charter, and got a 
new one, impowering them to hold the Fair any where ; 
and for their own Profit, would remove it to another 


L Place, 


— — — — __ 


* 


8 
9 


Maxims of Equity. 
Place, the Soil whereof belonged to them; hereupon 
ſeveral Actions being brought on both Sides; a Bill 


(a)Vide Max. was brought by the Tenants to (a) quiet them in the 


8. * 


(i.) 


Poſſeſſion, and to have a Injunction; which 


per Lord Keeper, is very proper in this Court, being a 


Bill of Peace, and in ſuch Caſe, this Court ought to 
interpoſe and prevent Multiplicity of Suits. Vern. 266. 


. arim * 


E Equity regards Length of Time 


Jy H E Desde oli acid an Eftate for 

| want of Livery and Seiſin, but becauſe the 
Plaintiff enjoy'd 25 Years, it was decreed he fhould 
enjoy it quietly. Toth. 5 4. S. C. cited, Very. 196. where 
ſaid after ſuch a Length of "Ts this Court vill Pre. 
fume Liver. 


2.) The plaintiff had 40 Years Poſſzſon + a Piſ- 


f cary; the Court decreed the Defendants to ſurrender 


and releaſe their Title to the ſame, though the Sur- 


render made by the Defendants Anceſtors was defective, 
Fencoſe and Trelawny cited, Vern. 196. and after 40 


Years Poſſeſſion of a Copyhold under a Will, there 
appearing no Surrender to the Uſe of ſuch W . the 
Court decreed the Want of a Surrender thould be ſup-· 
plied. Vern. 195. S. C. 2 Ch. c. 150. | 
(3.) The Plaintiff ſought to have a Genc of 
his Father's Eſtate ſet aſide, which was made 20 Years 
fince, when the Father was 80.Years old, and non com- 
pos Mentis; the Court declared, that after 20 Years, 


and two-Purchaſes, it was not proper for this Court, 


to 


= 


| Parims of Equity. 
to examine a non compos Mentis, and diſmiſſed che Bil. 
1 Ch. Rep. 40. 

(4) The 2 ſer up an old Mortgage Ss 
60 Years ago; and no Werl appearing to have been 


paid for 40 Tears, or any Demand made upon Account 


of the Mortgage; the Court decreed a Vacat to be en- 
tred on the Inrollment of it. 1 Ch, Rep. 10. 
(F.) A Bond of 22 Years old came to the Hands of 


an Executor, and foraſmuch as the 'Qbligee, the Te- 


39 


ſtator, lived till about 7 or 8 Years paſt, and never - h 12 3 
demanded any Intereſt; the Court conceived the Bond 


hath been ſatisſied, ach decreed the ſame to be cancel- 
led, and if Judgment entred thereon, the {ame to be 


vacated. 1 Ch. 


Rep. 78. So a Bond entred into by the 
Plaintiff to ſave the Defendant harmleſs, being. 23 


Years old, was decreed to be delixered up tobe can- 


celled. 1 Ch. Rep. 8. 80 of an ancient Statute. 1 c. 
106. | on 10.501) 8 Doi l JAVL 


(6.) The Bill was 80 che Rxecyrors of che Pus- 


chaſer of Lands, to have 300 J. Part of the Purchaſer 
Money paid, which was decreed 33 Nearß 390 to be 


paid 1b the Uſe of the Plaintiff; 53 the Defemlante 


pleaded, that their Teſtator lived in London tif abour 
10 Years paſt, and the Plaintiff might have H Re- 
medy againſt him; and no Suit having been conmen- 1 


ced againſt him in his Life-time, nor any till now; 
and the Defendants the Executors havin g nothing to ſhew 
for the Payment; and all Parties concerned therein being 
dead; therefore after all this Time, the Defendants 


oupht not to be charged therewith ; the Court held the 


Plea good. 2 . Rep. 44. 5 
(J.) Bill of Review to reverſe a Decree made 16 

Years ago; the Court in Regard the Decree was made 

ſo long ſince, and nothing done againſt the ſaine in 


all this Time, would not reverſe it. 1 Ch. Rep. 139. S. P. 


2 Ch. Rep. 48. 
.) A Common that has been incloſed for 30 Years, 
ſhall not t afterwards be thrown open. Vern. 32. 


(9) A 


E 


+» 0 a 
®- 4 =. ; 


_ CS — 


Maxims of Equity. 


| (9.) A Bill was exhibited, ſetting forth, that the 
Defendant, in a Replevin had 1 FM a Rent- 
charge, and Iſſue was taken thereupon, upon the Sei- 
fin of the Grantor; and it was found for the Defen- 
dant; which Verdi& the Plaintiff complained of, al- 
ledging that the Rent pretended to be granted, had not 
been paid in 50 Years, and other Circumitances to 
render the Grant ſuſpicious, Mc. it was decreed that 


2 ah there ſhould be a new (a) Trial. 2 Ventr. 351. 


have been 
tried again at Lav, becauſe the Verdift i in RO is concluſive. 2 Ventr. 352. 


D 
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| 680 The Teſtator deviſed his Lande 40 his Erecuf 
1 tors, upon Condition that if any of his Name would 

1 | purchaſe them for his own Uſe, then his Will was, 
[ 5 that his Executors ſhould ſell the ſame to him for 200 J. 

leſs, than the reaſonable Value thereof; the Executors 

enjoyed the Lands for 10 Vears, and one dying, the 

| No levied a Fine of the whole, and 5 Years pa. 

| ſed ; the Plaintiff 25 Years after the Teſtator's Death, 

brought his Bill to have a Conveyance of the Lands, 

for 2001. leſs than they were worth to be ſold. But 

the Court conceived, that the Plaintiff's Bill being 

brought ſo long after the Teftator's Death, what was 

Pray A thereby, was unreaſonable, and therefore 8 85 

ed the Bill. Vern. 362. 
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was, 


Equity will, not lutfer a double Satisfac- 


(1) HE Gratdfathds deviſed Lane: vaio: 
to pay ten Pounds per Aun. to the Son's | 
three Daughters; the Father gives 200 L in (a) Mar- 1 


riage with one; decreed, the ten. OO Ber. Ann. ſhould bound to pay © 
be included in the 200 l. Toth. 73. > *y 


_ ___- Heir, difin- 
herits Rich, but males another Proviliea for ; Bat 5 * of mall not be included in that 
Proviſion: As, Legacies of 30 l. and 100 l. being deviſed to the Son and Heir, the Father re- 
ceived them; and after the Father entred into a Bond ta leave the Son 6000 J. at his Death, 
bur. by his Will difinherited him; although it was inſifted, that all the Son's Demands muft 
naturally be intended, to be included in this Bond; ; yet per Cur, I will do all I can to help 
an Heir that is diſinherited; and the Executor ſhall be allowed no more than what he can 


roye to have been actually aid towards Satisfacti *: theſe Legacies, and eo nomine as in Part 
of the Ts” Vern. 480. 8 1 1 : . 


ol ) The Husband betosi Herts loans! bound 60 
a Truſtee, in a Bond of 3000 J. to acknowledge a Sta- 
tute within ſix Months f 
that if he did not, within a convenient Time after his 
Marriage, convey Lands of 500 l per Ann. for the Wife's 
Jointure, then he ſhould leave her 1000 J. at his Death: 
He by Will deviſed to her Lands in Fee, worth 52 L per 


Ann. The Court decreed this to be in (b) Lieu of her 0 3 There 


'Jointure, and that the Bond ſhould be delivered up and Prost aer 


Proofs offer · 
cancelled. 1 Ch. Rep. 45. 80 the Husband articled be- ad, tharir - 


was a volun - 


fore Marriage to ertle 10001. per Ann, on his intended tary ad 


Wife for her Jointure. He makes à Settlement in Pur- eg cf the | 
ſuance of the Articles; but the Conveyance > being ill Bond gr th BY 
penned, Part of the Lands thereby intended to pals, b: f 9 
2 not . He e made a voluntary 'Sertle- hors he 5 


* 3 By 


* it to be a Satisfadion; - "th e that if * Proofs bad been fufficient ep 
would have decreed otherwiſe, 1 Ch. Rep. 45. 


tion to be tanen. Ds 


er his Marriage, defeazanced, 


ut the Court | 


> ob Mz = 


Ly 


Husband on the Morris e charged as 15 A vitß FX x 2 


_ (b) Nete, by ſecond. Marriage was to have but (b) one 3000 and 


; 3000 J. was 15 
to de paid to FO 


Day of e this would not double their Portions, unleſs pls 


' Poxims of Equity 


1 uf n her for her Life, of Lands of 500 L per 

if ſhe brings a Bill to have the Defe& of her 

Tear: ſupplied, the ſubſequent Settlement ſhall be 

(a) But Taken as a (a) SagisfaBtion, 2. Ch. e. 27 


where the 


| Jointure of the Wife, 
and deviſed Part of thoſe Lands to the Wife; the Heir pray d that meg nds deviſed to the 


Wife might bear their a of the Rent-charge. But per Cur, the Grantee of the 
Rent-charge, may d go in y Parr of thoſe e for 1 tand ei is u 
Reaſon to abri dg TER ahh in Baby; f +; and the 3 nd cer ded Do. 
nefit by this Berik and Tau has not red it ſhy 1d bo accep * in Kd of the Rent- 
charge; and ſo — the Bill. Ven 3e * b # 30} 


** 


3 5 Bir 1; R having a Bon and tw Daig ers by 

a firſt Venter, u n ſecond Marriage ſet ed the 
* und bin upon his Wife, and after in Caſe of 
their having Hfae Female, o raiſe 3000 ſbr fuch 
Ine. And having oe Daughter by uch ſeebnd Mar- 


ray 


as i deviſes the Reverſion of the ſettled Lands, \ 
and all his other Lands to Truſtees,” and fas. 12 20 


after the 8on by a convenient Match; ſhall have raiſed 
"AT" for his three Daughters, that then the Pruſtee 
ſhould let the Son have he Eſtate. It was. decreed, 
that if the Heir paid the 90001. the Security by the 
Settlement ſhould be diſcharged; the Will being hut 
cumulative Security, and ſo the Daughter by erh 


(b) Note, b 


ment the the Court eited à Caſe, where a Man dad ſecured 
Portions: for his Children, and afterwards by his Will 
the Daugh- deviſed to each of them à like gum; it 550 held that 


after 16 


that ſhe rar proved, that he Oi aue it 205 2 Fonr, 35. he & 


or otherwiſe * e 268. V Aa I. allt Sup { 


at the Age of 
i; nt if the led Þ 


: 32 
A449 on lag, Wor , 6 bo mhich are 0 to the 55 1 55 be 1 e 
ooo J. 2 Ch. Rep. 16 5. 11 in the mean Time lt Pa yment, ſhe was 


not, to raiſe the 
to hae à third Part of the Profits of 'the) Lands deviſed: 2 Vent. 34) (e) The Court de- 


clarbd, there was no Intention of e nip to make & double Portion for the Daughter; Fa 
0 


and i ſhe ought to have but 3000 * 2 Gb. be 165. and in all theſe Cate r De- 


viſes, the Inteption ought te be the Rule; a3, where owed his Niecę 300 J. hy Bon 
and by „ bis Will 1 ave her 300 J. and after 3 his u Wil. : by + 


N it Was inſiſted that it — the Rule in Equity Aer where the Debtor gives his Debtee 
a 25 170 e than the FO it ſhall go in r : ; my a e A og e #o be 
Va! ©. nod bet Goc i aint ile . 7 00 


" * * * . © 7 f b ; 
P 11 9 "42 ka *; 41 — 12 * 26.44 £4 * TY”; 
„ N 49 x inde eee 
% . 


borrowed 1001. more of her; 
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A 3s Bd, eee 8 the 2 lech, PRs nes f 


| per Lord'Chancellorgi wap be 36 good nit to eonſtrug him te be bach 
| Rin ene intended to be bork ; af 7 5 * this Joa be applied to che 2 oh, dh 
Dede For ſo mudh it is _ à Gift 4, oy muſt be raben tobe a Gift or G ö 
Lutry vnd there being «Aﬀlets, and. . Fine the: Teſtator 90 7 Kindneſ | _—_ 
Niece, than his other two Niece, to whom he had given Legseies f 249d. a:PiecE 5 by 1 5 
Will, the whole 300 l. over and above the Debt was decreed her, 1 Salk. 155. . P. 2 Valk 5 vo 
508. that a Legacy ſhall not be taken N a Satisfaction of a Debt; for a Court of Equity 45 
8 ought not to hinder a Man from diſpoſing of his on as he pleaſes; and when he ſays he gives 08 
| a Legacy, we cannot contradi& el and ſay that he pays a Debt; and as to a Debt contrated = 
after the making of the Will, there is 2 Pretence to make a Legacy to be a Payment of 4 
that. So if ye e leſt than z Debt, in Satisſa bien. So if tho = 
Thing given was of a N © ay . Land, it ſhould not go in Satisfaction of the 
Money. So if a Legacy be u n Condition, for by the Breach he may be a Loſer, whereas . 
the Will intended it for his * And in a late Caſe of Sir F. Scudamore, decreed Trin. 
1758 The Reſiduum of a perſonal Eſtate, ww by 500 4. was deviſed to an Executrix, th Truſt 
to purchaſe Lands 0 the. Uſe of her ſelf for Life, Remainder to Sir F. Scudamore in Fee. 
the — ones of 4008 & hat is, d ppear, that ſhe bought them with 
ras made 1 Book, where ſhe kept a regular 


She purchaſed Landgt 
the Truſt- Money: 


Account of the Truft- ney Nad it t appe that this Purchaſe was made with | 1 I 
hie of the het th ord Chancellor 
18. Th oo in hg Por Ps of ith: = 
5 ng obliged to lay i 
and. 3 
be in Purſuance of the Truſt, and 
e in Conſcience, . to make the Will conſiſtent, and every Part of it ſatisfied” this 


Part of the Truſt Money. e deviſed theſe Lands 5 Sir J. Scudamore in Fee, and by her Will 
not appear, | 
THe 125 e "= 
15 ddl 9178 cke, hit e not declare it ro 
gives alſo many Legacies, which, i SUS -; not a Lab, 
t not, to. be conſtrued to by 1 ; and ſince it cannot the im 585 ed, that the- at 
e 


ve ſeveral cies to 15 ay voy 6 Fa crank there hong pods not be ſufficient Aſſets, if . "0 Y } - 
Part of the 
bw the acyl 10 We | i 
2 280 and by the Will _— 
tisfacti n never be paid wh * 1 | 
the” inie.of her Derart inte muſe; the hers prep their Legagies, 


which ſhe knew could never be. ae xcept BAM? 


. * Ka 2 5, 1 


275 1 : 


fore TY Pig 3: 17's , — 5 
85 ith y (Artic a ninblin ahe Wass eg 3 «oh 
N tiff, her aku — 2 ef For Rs «+ + 
4 the intended Husband] was to have made +Bettlemens; a 8 
. | TOLL, | ara the Portion geld, 11 * (of al y 
or Hh — 1 Adminiſtration | _- YO... 
to ber Husbmdg and thereby becames' entitled este "ot 
5o l and now brings her Bill againſt che Heir df her wa, by 
Husband, to _ = Joingure according to the * 5 
„the Plaintiff ſhall not have t : NY yo Þ 
| he N. 00 1 b 
Money as wr! and alſo che Jointure.: <ul ie 
1 which was to be made in Conſideration of the Money, _— 
Gation-thar"the Husband thould have 4 1 
4 — 
5 * T's 81 5 3 5 130 "> | a 
_ [111552 1115 $18 1 rinnen y r ſhe is en- 
titled to theſe: two R in aging © 3 11 600 Vide the Oe a 2 ervis; the 
Husband of the 8 being e e of the Land, ſold it to the Plajpcif; t e Plaintiff „ 
: 2275 vich. F | blm the Land for prone. and. enrred into 8 Statute, to convey Oo 
the Land free 055 edn 1 125 1 2 8 — ion; or in! SOT to repay _ — 
J. Usdand dies, a e up g er Husband 5 2 
hs but Tenant i mr * the w was to e the Land 7 as h e 0 * tho 1 L 
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Rfis From J. J. who afterwards died, and made the Defendant his Executrix,.wh 
ſhe betame entitled to the 12001. the Plaintiff inſiſted, that it was a Caſe of great Extre- 
mity,' chat che Defendant ſhould have the Land, and the 1200 L too; hut per Cup, chere is 
no Weight in that Objection, for ſhe has an ſtar or Life i in the Land — the „ 
and ſhie has the Money as 'Executrix to bo . S 
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a1 5  Ehuity ſuffers not Advantage to be taken 
bob of a Penalty 92 Forfeiture, Where Com- 
51 — penſation can, r 


- = WT. 
— 
4 . 9. * * 1 Su. * 27 : 1 1 + £ '% „ 


1 qv 


- Copyholder for by cutting Timber for- 
feited his Eflate; - "ho Lord centred, and, ad- 


Y 
. 


— 


* 
” 
. 


. fy 


pyholder exhibited his Bill obe e ag we” the 
For eiture, offering, if it ſhould appear to 1 Waſte, 
to make Satisfaction: Upon an Iſſue, directed to try, 


( Forin whether it was the primary (a) Intention in cutting the Tiny» 
Caſe of * . Ber bc do Maſte; it being found for the Plaintiff, it was 


wilful For- 


N g. the decreed; he ſhould. be (b) relieved, and the r le 
oſſeſſion, and account for ee Profirs 


red, 11 to deliver Poſlei 
wwe 1% 1 Ch. 4 95. 9 b „ a LEN * 1 tee 7 N IT f 1 
Pay is ep Vide Teh. 3. Where the Court 22 the Lord 0 admit a 
er to ſue at * without * Forfeiture of his A 11611 


* 
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| if 20 If A. conveys Lands to B. Oe. and their ** * 
©". np Truſt that if C the Son of 4. within fix Months 
+ after the Death of A. ſhould ſecure to Truftees 300 J. 
bor the younger Children of C. then after ſuch Securi- 
a 5 ty given, to convey to C. and his Heirs; and until the 
„ ͤ ber pi ving uch Security, in Truſt for the eldeſt 
Mae 5 Son of C.. and 1 in Default of ſuch Security, to —_ 


* 27% 19 
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1 * to fact eldeſt Son and his Heirs: If C. dies before an | 
fluch Security given, pet this Condition (a) + 2 Note, this 
deing only in Nature of a Penalty, the Initent of the ee 
Truſt ſhall be regarded, which was to  ſecure's 500k to =: relic- 
the younger Children. 1 Ch. c. 8 N ill: or 291. 7 RA 5X 22 ang 


FA hes Court will never veſt an Eſtate, where by reaſon of a Condition eee it will not veſt 
ons precedent os Compenſation can be AS. 


_ the Land; the Money was not paid at the Day; the frat to. 
Daughter fold; the Lands; it was decreed; againſt: the ſtare in tho 


took it but as in Nature of a Security. 1 eri e) The Fee- 


| 2 0 to him; MIR. £ Ras: by the Reporter; for if he 1 e Condi- 
E 


mould ove. him à greater Eftate in Equity, than the Will in 
ee of the OR * the 2 Worry tho. 1 0, AR Low 


Cale, the Huspand did not, within two Years after Is: * 


Articles Was agreed . to be- ſettled; that then the Hus- * 

5 band. ſhould e only: have Intereſt, paid him during his = 
w "Years: be not having Lettled ſuch Jointure, 5 
„ Articles he Was ci to ſettle. He brought his - 


85 | 7 oO 
2 01 £15979 of + 4 


a vil 5 wes dah 
2 mee na 008 aaron. precedeny! no 
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Marims df entity; . 3 


yet the 


a it was ſaid 
by Lord Chancellor,” 135 93. char Conditions Par muſt be literally pers and <0 


tLaw ; yet it appears by this and the Fling Caſes, 55 Ru is 4 er Conditi- 


2 


ads The: Father ſoiled i in IP deniſe GED to 
his Daughter and her Heirs; and his Mind is, that (b) @) Nee, the- 


ayment of 


I his Son pay to her 501. then his Son (e) ſhall have the 501. wa 


SON , and yet 


Vendee; the Son paying the Money; for the Court the Court ro- 


d. 


imple was 


could have had but an Eſtate for Life; and there is Wa Reaſon, _ his 0 — 
riting gives him on Pe 


2 
if 1 0 * 80 ©: Wh. 1 4 $ : 9 


2 4 0 It was: p ide y che Mauriage- Articles, chat in 


tle. ſuch a, Jointure on the Wife, as by the 5 : 4 £ 


r. the. Wife Portion; the Wife died Within the 
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Bill to be-zelieved 4 40 Articles, inſiſting that if + i {04 


7 had at any Time ſe uc Jeinture upo his 100 x. ps 
i Abet h not 1 the 2 preſcribed, rue 9 0 7 


No voy he ic ſhould have been relieved : againſt the Ar- 1 
ticles, and have had the Portion decree: 


ot Ad t 


him; but the h 2191 
Bill was ©, _ and Colonel Cheok s Caſe was (d) Nee, no 


| » ſon is 

$ 40 tro! I's 1 24311 iE ited ; gre ED. 

Wy Wo 28111 hel nd E, why 
Onere is imac . . hs EPR Felber the Hüsband 's making a 

| chit; of the Purtion Hut the Reaſon ſeems 

be, becauſe no Compenſation could be made 25 — the Wife's\Deatb, ſinge no Jointure 

edu be chen fettled on her and this is more apparent,” from the: eaſbning! the Counſel 

for the Husband, viz. that if ſhe had lived, he might have ſettled a Jointure, even after the 


tuo Years, and been decreed to the Portion; which if ſo, then ir is the Settling the Jointure, | . 1 38 


(that is) the making 8 3 might he done at any Time before her Death, but 
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| Parims of Equity. 


cited; who by Articles made on his Marriage was to 
buave 4000 J Portion with his Wife; 1500 l down in 
Hand, and 25001, more, if he made a Settlement 
within the Space of three Years; it happened that his 
Lady died within two Months after the Marriage, he 
n ꝗ0“t having in that Time made ſuch Settlement, as by 
5 tthe Marriage-Articles he was obliged to have made; 
CCC Caſe exhibited a Bill by be Teev, an * 
was diſmiſſed. Vern. 68, 69. 


| (J.) The Father by WII gave 2000 apiece to his 

Daughters in caſe they ſhould releaſe to his Heir their 
Right to certain Lands; one of the Daughters died 

befote ſhe gave ſuch Releaſe; and therefore the Heir 

refuſed to pay the Portions; the Daughters exhibited 

their Bill to be relieved, and were diſmiſſed by Lord 

©. © Chancellor Nortingbam; but upon a Bill of Review, tho 

iitt was argued Th this being a Condition precedent, 

and being not performed, there could be no Relief; yet 

Lord Keeper North enclined to over rule the Demur- 

rer; and ſaid that in all Caſes, where the Matter lies 

"Mp | in Compenſation, be the Condition precedent or fubſe- 

| quent, he thought there ought to be Relief. Vern. 222. 

- A Man deviſed Lands to . & upon cms 

y 20000 fte his Heir at Law, viz. 1000 J Fer 

A the firſt ſixteen Years, and 2000 l. per Ann. af- 

ter till the whole ſhould : be paid. The Heir entred 

for Non- pa nt of one of the 1000 l. per Am. F.'S. 

brougbe bis Bill and was rekeved; the Courr dedaring, 


(a) And ac- 


N wherever they cin give (a) Satifathion, or Compenſa- 


| the Court tion 76 1b. Broach. off 4 Condi, bogs can relieve. ' Set 
ave 1 51 P 2 n 
for ever 


1 the ring it | beeps pk, beau 0 the Sum and Tine of Torn 


4 
4 


were certain. \. 
. Ve 5 fas 7 © he 77 EY . 1 
wy ö Fo (9) If- 8 W a | Portian 4 So” given to a 
7 Yi - Woman, provided, ſhe marries not withqut the Con- 
- ſent of 4 and chat if ſho marries without his Conſent, 


"oy _ 1 have but 10⁰ 2 144 Aan. "FO - her mar- 


4 #44 . 


j 33 2 11 b hy K + : 4 241 if " 
je „ * ” G ” A? / 


ries without! his Conſent, the ſhall be ielivveds; ip the 
Prov 018 in terrorem 1 . n Min 20. 


2 ch. Nep. 23. But if the Portion Had been (a) limit- (a) Though 


ed over, ſhe ſhall not be/relieved. 2 Ch. Rep. 95. 80 b — 5 


if 4 (b) deviſes a Meſſuage, &c. to B. his Wife, Re- ie ferten. 


the Reaſon; 


mainder to C. his Gee in Tail, upon Cons oy 14 de ad 


dition that C. marries with the (c) Conſent of his Relief; yet 


” Wife, or the major Part: of them; and if {he matries 5 


without their Cdniſent, then he deviſes the ſame to! E. fret, in 


the Caſe of 


and his Heirs; and aſter C. ſteals away and is married 55 * 
withcut the Conſent of any of them; the ſhall not ns: like we 
be relieved in Equity; the great Cale of Fry and Poy's 8 
ter. 1 Ch. c. 138. & C. 2 C. Rp. 26. 1 Mod. 300. 80 mere on i. 
where the Uncle by Leafe and Releaſe ſettled the Lands for N 
to the Uſe of himſelf for Life; Remainder to the Plaintiff bene f * 
for Life,” Remainder to his firſt and other Sons in Tail 5 501 m 
Rena: to the Defendant; with a Power of Re. the uy, 
vocation to the Unde; provided, that if the n e 
married without Conſent of the Uncle during his Life, { 88 
and after his Death, of A. B. Oc. then Gs limit-.* 
' ed to the Plaintiff and his Soris to ceaſe, and then to ae, wi: 
the Uſe. of the. Defendant... He e Con- and 252 


fent having no Notice of che Conveyance or Proviſo; — 
But his Uncle (who knew not of the Marriage) enter- e 
tamed him kindly, | add Lepucies to him by) his 3 
Wil, and died; the Defendant. diſturbel the x” 
berawſe ofthe: Farfeinire}i whio brought his Bill t be fat usr 


teheved ;-but he was diſmiſt to Law. 2 CK. c. 109. 80 Pager that = 
Cc deed ins Lands to Truſtees for three! Tears; and ro after b.. 


2 5 tisfattion 
1 189 1 45 . FIT) 7 Pro Sh Ze: Tis, 1311 10 S1 1 01 | Tage be 


made for it. 


1 | Viats 3ſt. Fees * bid 1 | end Beatin of the Fikeitire ns ba fuſe the Non- 
| of that Condirlons of . (mafrying with Conſent) eould' pot * « compenſated 


1 85 gk BY Dama 2 Vo thong __ may s well ſaid, that no REY nſation for ſuch 
4 ar 1 * mad w en thats (is; no Limitation ompen any more than 


3 ing is is; et Note dis imitation over have | is no Pari to whom the 
Compenfation Eten is to be A xt fed L Difference. cb) Ic Wus a , that as in 


ait 2 5 


_ Caſe of « perſphal gacy, duch « ; Proviſo yauld be void by * Civil Law, becauſe i it is & 


| Maxim with them, rimoniiim eff eſſe liberum ; So it A5, to be in Caſe of a Deviſe at Law of 


2 


Lands, 1. hd, 306. and the? ir-wes id by i C B. That if tha 1 ©of a Legacy, 
there might K. great dea 0 Reaſon to queſtion the Validiry of it, beeau © in thoſe Courts 
where Legacies are handled, it would Rabe been void“ Bur tis is — 1 . Lands, Deviſe) 
1 Mud. 308. yet it appears, that ſuch 4 Fropiſd anzex d 10 a. ball not be eme 
| "oo * « Court FION unity. Very. 20. ef What is a "Tufficient A Aan, le Mat. 1. 
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Darms ok Equity. 


if within the three Veärs there ha ppened a Marriage 

between the Lord O. and Mrs. W. who was his Heir 

at Law); then to Mrs. W. for Life, Remainder to her 

- e Son, Oc. but if che Marriage did not happen, 

| #0. Rare the Lord EF in Tail; Lord G. would not marry 
the Lady, but married 047 Perſon, and after the 
ady married the Plaintiff, who was urged to be a Per- 

; ſon equal in all Circumſtances to the Lord G. and they 
exhibited their Bill to have the Lands, for that it ought 

not to 3 in the Power of the Lord G. to deprive = 

ons. Lady of the Lands, by his not marrying her; and 
(a) This De- the . becauſe W was no (a) Default in her; 
bertel in we But the Court of Chancery would not grant Relief in 
Houſe of this Caſe; though the Condition was anſwered to what 
no. Reaſon is the Lady was capable of doing; for that the Condition 
rag © precedent, and though —— relieves Non- per- 
there ſeems formance, it is only upon a Forfeiture for which Equi- 
betyeen this ty can have a Valuation oy" and 2 a a, : 


dar of By tion. 1 Sakk. 231. 


and Porter, 


except as to the Phot of Diſchedience ; for in this Caſe, thark was no AR of Dittes dieses i in 
the Lady, nor any Manner of Default! in her; but in the other Caſe there was; and as this 
was a very great Conſideration in the Court of Chancery not to relieve in that Caſe, ſo it 
might be the ſame Conſideration in the Houſe of Peers to relieve in this; and Vide's Ch, 


391. Where the Son being Deviſce 1 Lands upon good Dn for his Aaron it 
was ee IR m. avg | | | 


: 71 of | 1 1 I $ 


| (3 5 An deviſedt to 5a of his 1 PEW, 
provided, that if they or either of them married be · 
fore the Age of 16. or thut if the Marriage Vere with- 
out the: Conſent of ſuch Perſons, then they ſhould 
Jloſe 10000 L of the Portion, and lar to000 4 ſhould 
 _. $o to'his other Children; one of the Daughters mar- 
fried under the Age of 16. but with the Conſent of all 
the Parties; it was urged, that, it being with Conſent, - 
it might bo! at any Age; but my Lord Keeper-was of 1 
þ Opinion, that both Parts muſt be Obſerved. 2 Vent. 356. 
9.) The Teſtator deviſed his Eſtate to the Defen« 
Aaants in Truſt for the Uſe and Benefit of the Plaintiff, 
0 but declared his Will to be, that the Plaintiff ſhould 
hape no Benefit of the Deviſe, unleſs the eke 
1 Father 


es 


+ l 9 9 N N 
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r 5 5 OW 
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Father ſhould. a on . . eee ns full | Thinds of 
the Eſtate ſettled on tlie Father on his Marriage; and 
in Default thereof the Eſtate to the (a) Defendagts; 500 Here 
the Father made no Settlement on the Plaintiff, bur Ne the 
deviled.: all bis Eſtate to him ( b) for Life, but ſubject to eee 


the Execu- ; 


the Payment of Debts; it was admitted and ſo adjudgs tors, and Vide 


1 Ch. c. 18. 


; ed by the Court,” that, This Eſtate Was executed, 1 111 the where 900 /. - 
Plant by the tatute of Uſes, and conſequently that by Acres 


by Leaſe to 


this is a Conditig na ſubſequent; yet th Weder declared; * Feme Sole, 


in Caſe ſhe 


that though Conditions (c) ſubſequent, wh 


contrary. to 


0 deveſt married not 


15 ae need not be literally 0 7 yet exen in W 
ch Cale, if che Party cannot, be cqmpenſated in Dar geen den 


th, then 


7 mages it | on as 
therefore ordered 'the Maſter, to examine the Value of ban nom: 
the , Eftate deviſed... and. the Amount of the Dobts, We dr eh 
which that Eſtate was charged with, and to report to e an!“ 


the: Court, . whether after Debts paid, there would. tag the marries 
two full Thirds of. the Father's Eſtate, which Was! ſet Conſent of 


tled upon him in Marriage, left to the Plaintiff! Verns 2.90% be 


Y ld, be: againſt Conſciense 0 relieve; and for ſuch Per- 


cannot dif. 


79. and upon a Rehearing, would. not vary [the for- ſs of the 


aſe other- 


mer Decree, declaring, that the Difference, was: whe- » wiſo than for 


er Benefit. 


ther this, Caſe lay in Compenſation. or not; ande af Een | 


Compenſation. Was made; he would relieve a e ee 


vert, having 


Breach of the Condition: But in Caſe, a ſufficient Com Power by 


Will to de- 
- 05 ation was not made, he would then 'conh ar- viſe obo 
ther of 


. 


EE : rt deviſed them 
it. Ve Sn. AST <5] n 22751 1 Hs . 1 bs =_ _ "I 


pay 550 1, it of eh to her Son; provided that if che Father, gare nok cicar Raleas 


of certain Goods to her Executors, that then the Deyiſe of the 500%, ſhould be void and ge 
to the Executors; and after her Death à Releaſe is tendred to tile Father, and he r 


dition is generally binding, where there is a Deviſe over, yer here being to 10 go 5 the Exe- 
cutors, tis no more than what the Lay implies, 2 Vent. 3 52: \ though ide 2 Cb. Rep, 95: 
Where à Portion was given to a Daughter, but if ſhe ſhould marty Without the ohſent of 
her Father and Mother, or one of them, then to be paid to ſuch Perſon, as the Mother by 
Writing under her Hand ſhould appoint; the Wife by Deed directed, that if the Daughter 
ſhould marry without the Conſent of her or her Husband, then the Money to be paid ti her 
and her Husband, or the Survivor of them; the Wife died, and the Daughter married without 
the Conſent or Privity of her Father, . and after he had forbidden her to marry on Forfeiture 
of his] 
| Tenant, for 14; 4 
ceived that wa mo enough. Vern. $3. Aprer eee 131 4 * þ 125 As by*t 1 poi te 
a that Relief can be given aggi onditions prect * pen non can be made: 
$0 by hs. it appears, 236 Relicf Lalor be given even 4g onde ſubſequent, if 


the Court deeroed the Money 10 the Falter. /(b) (Tho! by the Will be was 
but by the Condition; he was to have a gre eater Eft ate ; vet the Court con- 


| - yet upon making the Releaſe after, the Money ſhall be paid to the Son; for though a Con- | 


Compenſation: cannot be ;made. e So that the DiffinQions; an, nach oe Conditions precedent 
e as to Nute 5 ern to be trifling; and The Di inQion 1 1s only, Where * | 


MN AA be made. mit 811 Faw S 
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” ne 0. Equity. - 
N | eds Man deviſed his Lands called S. to his younger 
Bion, and declared, that if he ſhould be any Way hin- 
(5 dred of enjoying g them, then in Lieu thereof he ſhould 
. . have the Lands at B. A Moiety o of the Lands called 
. were evicted from the Deviſee, who thereupon in- 
ſiſted to have the whole Lands at B. But the Court de- 
e that he ſhould have as much of the Lands at B. 
4s were equal in Value to thoſe evicted; for 1 it Was a 

Condition that lay in Compenſation. Vern. N 
e LE The Mother limited the Lands to John * 
©. + +» younger Son, he paying unto Katharine her Daughter 
120 l. within fix Months after the Eſtate ſhould fall 
© ro Poſſeſſion; © Provided, that if Thomas the elder Son 
died without Iſſue, ſo as his Eſtate ſhould come to John, 85 
+» then if Jon did not pay Katharine 15001. within ſix 
Months, the Lands ſhould go to Katharine and her 
_ "Heirs; Thomas died without Age, whereby his Eſtate 

ng deſcended to John; John John would not pay the 1500 J. 

for the Lands were not worth the Money ; Katharine 
..... © "dying, the Queſtion was between her Heir and Admi- 
niſtrator, who ſhould have the Lands; it was inſiſted 
for the Adminiſtrator, that this was only i in Nature of 
2 W | Security for Money, and that conſequently he be- 
came entituled to the Money: But it was decreed for 
te Heir; the Court declaring, that to make this a 

% dec able Eſtate, would be to deſtroy the known 
(a) \ Thou Difference in the Law, between a Condition 8 OY and a 
Rate g. Limitation over, Vern. 492, 40. 


Reaſdn N 

ven in t 

Book ; jet it may be ved, bet vo Cenpenſatios was made for tha No range of 
the Condition ; far the — * wha mo te perform it, pray d not to ws — but ſuhmittad 

do the Forfeiture; cherefore Quer, if Foby was wi to A x Air \ whether the Ad- 
miniſtrator would net be decreed to the Money: . 11 is the making or = 


making Compenſation, that makes the road between the Heir «nd a Noa 7 
not the e d i 


SE "Gd © wat — his Debtor, 1 " 
take 3 — 1 0 than by * 1 25 it was 
pPaäaid precilely by ſuch a Day; s of Payment, | 
and now brings his Bill, ſugge ID EXE. 
TI cules, Wy he hd not pay prox 1 75 the Day; and 
TAs | I 


Maxims of Equity. 
that he tendred the Money within a Day or two aftet- 
wards; the Court diſmiſſed the Bill, as containing no (a) @) it e, 
Equity; for Cujus eft (b) dare, ejus eft diſponere. Vern. he, mg 12 


210. - +.» Compenſa- 
"AAP „ Ei 


which the Creditor ſuſtained by the Non · payment, is not to be known... (b) And fo in all - 
Caſes, where the Agreement is voluntary, the Condition ſhall be binding, if nor ſtrictly per- 
formed: As where the Mort by Will remitted Part of the Mortgage - Money, provided 
the Reſt be paid within three Years ; the Mortgagor failing to pay, loſt the Benefit of the 
Bequeſt. 1 Ch, c. 32. 80 the Father made a voluntary Settlement on the eldeſt Son, with a 

_ Proviſo, that if he did not pay to his younger Brother 600]. at bis Age of 41, then the E- 
ſtate of the eldeſt Son, both in Law and Equity, ſhould ceaſe ; the Money not bein paid; 
the Father granted away the Eſtate ; the eldeſt Son was not relieved, in Regard the nvey- 
"ance was purely gar ur? þ and the Father might have put what Condirions and Reftriftions 
upon his Son, he thought fir. Vern. 456, But where the Agreement is not meerly voluntary, it 
is doubrful, whether Equity will not relieve; as an Agreement to take à leſſer $um Fon 
a Debtor, provided he paid it at ſuch a Day; but another became bound with him; here was | 
® Bettering the Security, which was Part of the Conſideration of the Agreement. x 6b, ct 16; 


(z.) If 4. gives a Bond of 20 , to B. a Fiſhniongs . 
er, to behaye himſelf civilly and not diſparage ; ee, 
Trade of B. and after A. asks a Cuſtomer of B. whilſt 
cheapning a Parcel of Flounders, why he would buy _ 
of B. and told him thoſe Fiſh ſtunk; ſo that B loſt his 
Cuſtomer ; and thereupon B. ſues his Bond, and gets a 
Verdict at Law, A. ſhall not be relieved in Equity, (c) ten there i. 
For ohers is no Way to aſcertain the Damages. 1 Cb. c. 18 4. hn given; 
Ponalty of tho Bond ves Go final; that the Colt here and. ar Law ould oxpeet fe Pork 
ty. Which ſeems. the better Reaſon ; for the Court declared, that this was not t0 be a Prece- 
dent in Caſe of a Bond of 100 J. pr the like; and it is a common Cale, to give Relicf a ainſt 
the Penalty of ſuch Bonds to perform Covengats, Sc. and ro ſend it to a Trial at Law 15 gf 
certain the Damages in 4 Nun damnificat' Vide 1 Hd. 4. 
JJ... 
(..) The Plaintiff being employed by the EA. 
India Company, as their chief Agent in India, cove- 
nanted that he would not trade for himſelf or any o- 
ther in ſeveral Commodities; or in ſuch Caſe to pay a 
Penalty of ſo much per Pound, which Sums were ſume 
four, ſome five, ſome ſeven Times the Value of the 
Commodities. But having bought ſuch Commodities 
for himſelf in India to his own Uſe, the Company 
brought Debt for 26000 f. to which Sum the Penalties © 
a mounted; and the Plaintiff brought his Bill to be re- 
lieved, and though he proved that it was for the Bene - 
fit of the Company, that he ſo traded, for he bought 


none, 
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none, but what be fold to Sa at a (SD Market- 
Prices rid that if he had not provided lach Goode, tze 
ei y could not have been ſupplied; and altho he had | 25 
4 _ Notice to the Company of the Want, and he : 
e 72 dealt with poor Artiffcers, who could not ſtay, but 


1 a 12 muſt: have Advance before hand, or elſe they would 
# TY 5 e not Work at all, but moſt probably” would — been 


daa wich by the Hutch to the Loſs of the Company; 
„and though it was proved, that ſuch: Dealings was ne- 

7955 hos for the Supply and Benefit of the vt ; 

10 don is — J2 the Bill Was (4) diſmiſt. (b) 2. Ch. Cc. 1 98. 


in; the Book, 
thy, the Bill. was Aitmitfed. But it may be obſerved, chat no Compenſation could be das 
Ws or it was impoſſible to aſcertain what Damages might ariſe to the Company by ſuch trading, 
by. the Encouragement it would give to other People. (b) Nay it is + doubrfal, whether E- 
quity would dee enfotce the Pay 740 of the Penalty; for where the Company ſued ane of 
thei? chief Faktors for an Account, and demanded à Penalty of five, fix and ſeven Times 
the Value of the Commodities; upon a Plea, the Deen was ordered to anſwer ov 
though it was a Penalty, 2 Ch. c. 219. though generally Equity will hot enable a Man to re- 
cover a Penalty; and if @ Bill is brought for Performancè of a+ Thing, for which a Penalty is 
recoverable, at Law! for the Non-performance, the Plaintiff muſt b by bis Bill, wave all Bene 
fit of Forfeiture, elſe 1 = is good Cauſe of Demurrer, Vern. 60. though Vide 40 c. 241. Where 
a Widow promiſed, £q andes to 2 ten when married: the Bill was for a:Diſco- 
very of the Feb it was penile or that it was in Nature of a Penalty; but over 
ruled, on a Difference between a Bon 22 r Jury can give no leſs than the, Penalty, 
and this Dal "REN Jury. vill, as Cau _ 8 ; RY 
15 7 TS YRS: 6 ah. 2 Fi g 


* 1 
* 75 97 a * 65 4 . 


62> (I.) If a Deed of Truft is b Gen br W of 


©. CHE: ach Creditors as come in within a Vear; a (e) Credi- | 
2 if tor will not be excluded, though he doth not come 5 : 
they were 3 7 
not intended till after the Year, Vern. 260, 319. 
ally to tl TO NT ns | 
re ard them, are generally relieved in Equity ; as if a Leaſe is dl 1 not is 
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500L. per Ann. Jointure ; - and after the Marriage, took 
Notice that the Jointure ſettled was not ſo much, and 
talked of making it up ſo much; although there was 
nen Corn or Agreement provel hereby he 


but an Evi- bound himſelf to make 4 Jöintur S\ of” that Value, yer 


dence of the 


Agreement; the (b) Heir was decreed to make it up. Vern. 1 80 
free if there Where the Husband coverianted that the Lands ſettled 


be any other on the Wife for her Joiritute were 400 | per Annum,. 
which 3 whereas there were but 3 50. the Court decreed the 
mens, it is Heir to perform the Covenant in Specte.. (6) Fern. 207. 
en RY where the Father by Letter o ered to po 1500. 
4 aq Bquey with his Daughter in e to be raiſed out of his 


wich s " Lands at C. Upon a Bill by the Husband for the Money, 


Sib A Tan: Although it was . inſiſted, that the Plaintiff had good 
Remedy at Law, yet it was anſwered, that he was 


2 Vide 


Xs "pre gity, to. charge the Lands, by: Virtue 0 
855 a hien 5 — ſo decreed. 2 201. 785 
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that Sack. an Agreement ſhould never be executed in 
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er Lifetime, the might by a Retavery have dockt the 
-- Remainder.” Fern. 48. 80 where 4 upon the Marriage 

of his Brother, executed a Writing by which he pro- 
miſed, that if the Wife be worth 160 J. then if 4. dies 
without Iſſue, he will give his Lands to his Brother 

"and his Heirs; and for the true Performance thereof, 

- binds himſelf and his Heirs: And the Wife is worth 

Pg Ns And A. afterwards marries, and fettles the Lands 
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NY 8 Wards, 1 9 55 Rents and Profit pay Daughter's 3 15 
= $ - Porxtions;: and after to permit J. 0. and bis Heirs to take . 
=. _ the Profits; he aſcertains the Daughter's Portions and s 


dies, and J. S entred into an Agreement for the Sale 
5 9g 14 of the Shares, the Truſtees not joining; alcho' | 
= „ e e+e he I inſiſted, chat the Truſtees were no Parties? yet 
; ee decked the Contract ſhould be performed. 1 Ch. 5 
. 1732 208. 80 where Ceſtuy que. Truſt m Tall, being 2 =» 
: i in Poſſeſſion, under the Truſtee who, had the Freehold "I 3, 
nin him, ſuffers'a Recovery, in which he himſelf. is. the 
3 Tenant, and ſo no good Tenant to the Precipe; yet 
_—  . > we, its, , this ſhall a) bar the Remainder in Fee of the Truſt. 
= 1 95 by "a wy T's uy c. 6 3. AS where 4. convey d his Eſtate. to Truſ- | ; 
—_ .- 5 pan ras tees, in Truſt that they ſhould convey to ſuch Perſons, 25 Eh: 
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que. Trot. then made his Will and directed that the Truſtees „ 
Thy RE: ſhould” -convey to B. his Son in Tail Male, Remainder. 
ha Boas 68 x to C in Fay Male, Remainder wthe Right Heirs of the 
n n Teſtator; B. 1 in Poſſeſſion under the e 
3 « who 0 the Frechold i in them, ſuffered a Recovery to 
bn. 1 ch . which the Truſtees were no Parties, but. the C 
an 1 0 a f Truſt Tenant to the Pracipe; the Lord Chancellor. 4 
a 5.4 red, that he was fully ſatisfied, the ſaid Recovery did 
IX; "was fully. bar the Remainders depending upon the Eſtate 
a ele To. b) Tail of B. Who ſuffered the Tame, 2 Ch. C. 78. &. C. 
© , 22 13. 80 if Tenant in Tail in (c) Equity levies a 
SE 170 is f all bar the Truſt, 1 Ch. c. 49. and Equity 
will decree the Diſpofitiom good, 2 Ventr. 350. and 


another, 


Nee 5 7 8 e in Tall an — G0 e to ſettle the 
r the e- "> „ 4k. 
Par 606: Nein ain ot 161 e Lands; 3 


So i in the Caſe pure, and Docvunes the ſame Point was * 1 Ch. c. 213. (b) For 
otherwiſe Truſtees by refuſing, or not being capable to execute their Truſt, might hinder the 
Tenant in Tail of that Liberty to diſpoſe of his Eſtate, and bar the Remainders, which the 
9 Law, gives him as incident to his Eſtate, which would be manifeſtly in convenient, and tend- 
- ng to > the Introducing Perpetwities. 2 Ch. e. 11. (e) It was offered by the Counſel, that where, 
Tenant in Tail did bargain and ſell his Eſlate, that ſeeing he had Power over it, notwith- 
ſtanding there were no Fine or Recovery, a Court of Equity ſheuld decree apainſt the Heir. 
But Lord Chancellon ſaid, he would not ſuperſede Fines and Recoveries; but where. it was a 
Truſt and an,equitable Intereſt, it was a ng + of their own, and diſpoſable by their own 
Rule; otherwi where the Entail was of an Eſtate in the Land. 2 Ventr. 3 50. (d) Note, 
the Court declared. it was angeneral Rule; that any legal Conveyance. or Aſſurance by a 
Ceftuy que Truſt Mall have the ſame Effect and Operation upon the Truſt, as it, ſhould bave had 
upon the wa in * in Caſe the Truſtees had executed their Truſt, 2 Ch. c. 78. and. therefore the 
Court 
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La ; the eue inclined to enforce the A 10 merit i i . 5 


be 4 0 N 
2 Tus a « a n for Life b fore the Trak in Tall; 0 PL in cas the 1 in + ole. 0 
en executed according to the Truſt, and; conſequently the Tenant in Taih could not have ; 


\ barred the Remainder in Fee, if he had ſuifered a Recovery; there the Ce u8 Tut in 
Tail ſhall. not bar the Remainder by a Common —— if there. ig e e 
Fracipe. 2 Cb. c. 6g, from whence it ſhould, ſeem, that the r even of Tenant 1 in Tail 
in Equity, hould not bind his Iſſue, ſince it would not bipd 'the Eftate ar Law, in Caſe the 
Truſtees ad exccuted. their Truſt. et the Court ſaid, that * h Tenant. in Tail in- Tru 
cannot bar the Remainder by Fin Ne, yet if he Males a Feoffment. of and Salo, he ma 7 | 


Fo be 
Fm. 1 . 2 Ch. e. 64. 7 * T a - Aa or Bargain and Sale e % Fine. 
in 18 855 4a 
* 77? Defatis of — lune in the dien 5 5 re 
ers are ſupplied i in Deen 43 in Caſes of Powers of NE’ . oh W 
cation. Where a Man had a Power of - Revocation, 
„ any Writin 1 publiſhed. under his Hand and Beal in 
the Preſence of three Witneſſes; he made his Will un- 2 255 . 
der his Hand and Seal, wherein be recited his Power,; 
and declared that he revoked. the Settlement, but the 
Will had but two Witneſſes, though a third preſent; . 
Lord Chancellor ſaid, here was an (a) xecution of the 92 Th W 2 
Power in Strigneſs, though che third Witneſs did not f d .. 


Heir in Tail, 


ſubſcribe. 2 enn. 350. & C 2 & Rg 212, Sorin wer ate 
Caſes: of ergo ell Lands. If 4 Man Bives Utruc⸗ in eee 
tions to put his Will in Writing, and that his Meſſus- | 2 

ges, Nc. ſhould be ſold by 4. ry B. for Payment of E ual 
his (b): Debts and. (c) ral and died, and after 4. Clair. Vide 
died, B. and the Heir were compelled to ſell. Hard. 254. the: e, 1 
80 where che Will was, that the 'Executors ſhould {ell bg , 
the Lands for Payment of his Debts; the Executors Hi „e, 
did not ſell; it Was decreed that the 3 ſhould ſell, CE 

1 Ch, Rep. 168. 80 where no Perſon” was named to 12, 2 7 * 
ſell, the Heir was decreed to do it. 1 Ch. c. 176. K. C. the N 


there. 574 <6 


1 05 Rep. 2383. 80 where Lands were deviſed to A. C e 


"Be Life, and after to his Executor to be ſold for _ = 
_ Younger (d) Children's Portions, and the Executor dies, ther Equity | 


will ſupply a 
and then 4. dies, yet the Eſtate ſhall be ſold. 1 Ch. c. . 8 
35. 80 where the Time for the Sale of Lands by eee 1 
Truſtees was elapſed, ſo that they had no Power to exe - unt _— ﬀ 


cute the Truſt, "the Truſtees were decreed to Free rege i 
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. Caſes of Powers to (a) charge Lands. . If a M n hath 
where a Man, Power, by Deed or Will in Writing under his Hand 


has Power to 


. charge or in- and Seal, to charge Lands with 500 J. and he by Will 


cumt 


hund Per. deviſes the 500 l. to (b) younger Children, but the Will 


del Ponte, was not ſealed; yet the Court decreed the Deviſe good 


a CTY 


P againſt the (c) Heir in Tail under the Settlement. 1 Ch. 


but Where 


bat Poser is to charge Lands with 500 J he ſends Inſtructions for 
to charge à Conveyance to charge them, for younger Children's 


Man's own EY N 4 | oo „„ 
Eſlars, /it is Portions; the Court decreed the 500 l. to the younger 
to nave 


all 47. hs * FR 1321 n 1 i 
the Favour Children againſt the Heir in Tail. 1 Ch 4 264. 80 in 


Rrulionz c. 263. 80 where à Man had Power by Peed or Will 


imaginable. Gaſes" of * Fowtrs 0 (d) limir Lands: Ar if 4 Tenant 


(b) For the for Life has a Power wer to make a Lea fe in Poſſeſſion; but 


Heir has not 5 A be e n _ DUE 
equal Equiry makes it to-commence from a future Time ;this ſhall be (e) 
„ 185. 80 


with younger F 


good in Equity. 1 Ch. c. 10. S. C 1 N 


Ne there. leaſeth for twenty; 1this in Equity is good for ten Years. 


Power ſo de- 1 Ch. c. 23. So Where a Deviſe was to . &. for Life, 


Notes th 
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Seu mall Remainder to his firſt and other Sons in Tail, Rernain⸗ 
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tice, with | | 5 I 
e hog bord bio. od blithelt ah ann 
er Children, being Volunteers, have not equal Equity. Vide Max, 14. c. 16. the Notes there. 
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(e) An Heir in Tall under a voluntary: Settlement, Was ecreed to have equal Equity with 
younger Children, who were alſo Volunteers. 1 Ch. c. 159. but Ouere, and Vide Mar. 14- e. 
15. the Notes there; and Max. 14. c. 16. (d) Feme Sole ſettled her Lands on her ſelf for- 


Life, Remainder in Tail; with Power for ber, being Sole, to make Leaſes tor, three Lives in 
Poſfeſhon. The Feme märries, and then the and her Husband make Leaſes for "Twenty-one 
Years'to commence from the Date, for Payment of Debts, Ee. as was alledged. Per Bridgman; 
C. X. the Power is not purſued ; for by the Marriage ſhe hath put her ſelf in the Power of 


her Husband; and it is the Deed of her Husband, and not her; and he took a Diverſity: be- 


tween a naked Power and a Power which flows from an Intereſt; for when a bare: Power i 
ven to a Feme by Will, to ſell Lands, although the marry, ſhe may ſell,” and may eit end 
Lands to her Husband, becauſe it was not created by her ſelf out of any Intereſt of her Own. 
But where a Feme upon a Settlement of her own Eſtate reſerves a Power which flows from an 
Intereſt, that Power ought to be executed by the Feme Sole, and if by Baron and Feme it 
is not good. And yet he ſaid, ſuch Powers ought to be taken liberally, though formerly they 
were taken ſtrictly. (Vide 2 Ventr. 250. that a Power over a third Perſon's Eftate is to be 
ftrialy purſued ; not ſo, if over one's own Eſtate). Hale doubted; the Chance#or.concur 
with Bridgman, and the Bill was diſmiſſed. 1 Ch. c. 17. and Vide Max. 14. c. 16: Whate 4 
Power to convey Lands, not ſtrictly purſued, though in Favour of younger Children, not 
ſupplied againſt the Heir in Tail though a Volunteer. (e) This was againſt the Lefſor in 
Favour of a Creditor. (f). But where the Power was generally to ſettle a Jointure, and. hot 
ſaid of any'Landg or Sum in particular; although there is « Covenant to ſettle a Jointure, 
which is not done; - yet it ſhall not be made good againſt the-Jointreſs of the Remainder 
Man, who e a Purchaſer with the firſt; for being a general Power to make 4 Join- 
ture, and not ſaid of what Lands in particular, is not ſuch's Lien upon the Lands, as will 
affect a Purchaſer; though the Power had been afterwards executed; much leß Where it was 
not executed at all; for as. 4 Man by fuch general Power might make a Jointure of 500 1. per 
Ann. ſo he might make a Jointure of 50 or 5 1. per Ann. And there is a great Difference be- 
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tween a\defeQive Execution of a Power, and where the Power is not executed ar all. Verp. 


4 Nw” '% 


406. Vide Mar. 14. c 16. the Notes there. 
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at E to any Wife. FS. .precedent to his Marriage with 
the ale in Baan of à Portion paid, 
covenanted to ſettle Lands of 3001, Per Ant. for her 
Joimture, but no particular Laiuis were ſpecified he 
dying before he made the Jointure, the Queſtion was 
whether che Plaintiff could be relieved out gf the 
Power, for elſe there was not ſufficient for the 30. 5 (% 
per Ann. either but of his veal or Aſtate zs 
Court inclined ſtrongly for the Plaintiff in Regard uf bait 1 
the Conſiderution; 2 if he Had de:fufbo eneruted his 
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declared his Will to be, that the Plaintiff ſhalldawi no * 
Benefit of this Doviſe;unleſstho Plaintiff 8 Father nuld 1 , 
ſettle upon the Plaintiff two full Thirds of His Efkate, fer. 
tled on the ſaid Father on his Marriage. The Father deviſed - 

all his Eftate to the Plaintiff his Son; in the firſt Place * 

for Payment of his Debts, and then to the Flaintiff ow 

Life, Remainder to his firſt and other Sons in Tail, CCG. 
Although by the Will, he was Tenant for Life only, 


whereas by the Condition he was to have 2 greater 
Eſtate, viz; either a Fee· ſimple, or a Fee-tail, it being 


in Caſe of a Will; yet the Court ee that it 


. Was wel enough, 1 better anfwered the Pefltzcor's: . 
Intent, than if the Condition had been literally per- | 


Hong: and declared; that if the Subſtance of- * 7 05 
Condition Was performed, it ſhould ſerve turn. Ven. 
79. So where the Marriage was to be with the Con- 


1 ſent of the Father under a (c) Penalty or Forfeiture of te) . 


the Portion; the Father came to a Treaty for her Mar- 
riage, and her Jointure was agreed to, and Directions 5 
ven to draw the E accordingly. A 


1 


a: 7 U 4 the 
D Fe 5 >” 4 \ , 4 * 


young 
— PIP ie& wit at the Loc te Fn 


—— 1 Marriage with the 
7 pelt there was an ay ey &: 
| before and a 


2 to be hadzih. Writing "544 it x 


nt of the major Part was d 


= 2 Ch. Rep. 24. So where the Marrs X b” 
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8 ; Maxims ok Equity. 
the Aſſurances were perfected, the young Couple mar- 
_ ried without the Knowledge of the Father: The Court 
was of Opinion, that the Marriage having taken E fect 
in fuch Manner, ougbt f in Equity and juſtice to be 
eſteemed 4 Marriage with the Conſent of the Father, 
in reſpect there was an expreſs Conſent of the Father, 
(a) Due if both (a) before and after the Marriage conſummated, 
way, and -and:no Diſagreement or Alteration of his good liking 
3 the in the mean Time. 1 Ch. Rep. 1. So where the Con- 
Knowledge ſent. was to be had in Writing, and it was had only by 
tees, and all: Parol, this was deemed ſufficient, becauſe i it was only a 


e provident Circumſtance. 1 Mad. 310. 80 where the 
a » Confent of the Overſeers, of the Will was to be had, 


W the Conſent of the major Part was decreed to be fuffi⸗ 


ardaconſent cient. 2 Ch. Rep. 24. 80 where the Marriage was to be 


ee by Conſent, and ſhe married by Conſent; but after 


Fours 2 12 a ſecond; Husband without Conſent ; this ſe- 
aid not,,, cond Marriage: Was Sno. Breach of the e, 2 ch. 


know, but 

that if their 656. 31 n . it) 4 

e SPHECT ne 

2 asked before; there might have been ſome Resten giren, ae the might bee allat 
ed; yet this was not ſufficient. 1 Ch. e. 138. 8. C. 1 Aed. 300. 
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where Equity is equal, che Law mutt 


HY - prevail, 

| 4 | Ker 2 110 | 41 | 

1 (ia) FA) Julguent-Grelicr exhibited a Bil 1 5 00 n Fas 
IX a prior Conuſee of a Statute,!who had extend- that the | 

is h Lands: t h 1 d Plaintiff's 

"13 to have a Diſcovery of what was due up- Judgmens, 
1 on the Statute; and on Payment thereof, to have the Send Be 
Th ſame ſet aſide; the. Defendant. pleaded, that after he 5 


had extended the Lands, he we =, to an Account with Notice of 
the Conuſor; 3 and i 1 Conſideration of what Was due :: it, pe * 
to him, the Cohuſor made an abſolute Conveyance to was anfwer. 


ed and ſo ru. 


. + | him of Part of the Lands, and that ſo he was à Pur- led, that tho 
chaſer without (b) Notice of the Defendant's Title, hg on Re- 
for a valuable Conſideration; the Plea was allowed. Par Wer i 

1 Ch, c. 36. So where a like Bill was by a Judgment-'bound, co 


rake Notice 


„5 | Creditor, to diſcover Lands {ubj ject, Oc. not know! ing thereof at 
| the Place, nor who Tenants : The like Plea was allowed. Eadif 1 


2 Ch. c. 47. 80 if an (c) Aſſignee of a Bankrupt ex- Sent tho. 2 


hibits a Bull to diſcover the Bankrupt's (d) Goods, the Jidgmenr 


comes to be 


Defendant may plead, that he has no Goods of the belpd to ex- 
Bankrupt, or that ever were his, but what he bought dent is 


t Judgment 4. 


for a full and valuable Conſideration, bona fide; and that Stine Pur- | 


at the Sale or I of Ay Te he ba no No- e pe 


1 expreſs No- 


—— a 3 6 . W. 105 rice tice of the f 
. | Judgment in 
Rn the Purchaſer, or elſe thai never * relieved My” e, Ii 66. 6. 8165 but a Pufcbaſer 

. | is bound to take Notice of a Decree, and why not ſo of a Judgment at Law? Over, 


5 the Difference. 2 Ch. c. 48. But in what Caſes a Purchaſer is to take Notice; in what Caſes 
nt, an 1mplied 'Norice ſhall bind him; and in what Caſes Norice to the Agent, ſhall be Notice 
CORTE mh to the Principal, Ec. is too large to be here inſerted. (b) The Notice: muſt be very p lain- 
1 ly denied ; for "where the Defendant denied Notice at the Time of the Putchaſe, s the 
W ord Purchaſe might be underſtood, when the Contract for the Purchaſe was made; and it 

might be he had no Notice then, and might have Notice after, before or at the Sealing of the 
Conveyance; and if there was any Notice before the Conveyance, executed, that ſhould 
charge him; therefore the Plea was over- ruled! 1 Ch. c. 34. So the Notice ought to be de- 
nied in 25 Anſuer, and not in or by Way of Plea. 2 Cb. c. 161. Whether Notice ought to 
be denie although it be not charged. Vide 2 Ch. c. 252. (e) 4 CB. c. 156: S. P. but a Diſ- 
.covery drdered, in caſe the Plaintiff would conſent to take no Advantage thereof at Law, but 
in this Court only. (d) So where to diſcoyer the Bankrupt's Lands, the Defendant may 
plead he is a Pure aſer, Sc. 2 Cb. c. 156 | 
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62 Maxims of Equity. 
tice of the Bankruptcy, 2 Ch. c. 135. S. C. Vern. 27. 
for it is an infallible Rule, that a- Purchaſer for a valu- 
able Conſideration without Notice, ſhall never diſcover any 

Thing to hurt himſelf. 2 Ch. c. 7%. bs 
(2) It is the conſtant Juſtice of a Court of Equity, 
that if a Purchaſer buys in an Eigne Incumbrance, 
Statute or Judgment, and there was a Judgment or 
Statute meſne between that and his Purchaſe, of which 
a he had no Notice at his Purchaſe, he ſhall (a) protect 


meant ma- 


FE his Purchaſe with the eigne Incumbrance ſo bought in, 


2 1 Ch. 6. 36. S. P. though he bought in the eigne Incum- 


brance, brance after he had Notice of the meſne Incumbrance, 


Law admis 2 Ventr. 3 39. and it is the ſame Caſe; if he had firſt 
1 ig * * bought in the eigne Incumbrance, and then having (b) 
7667 mem no Notice of the: meſne Tacumbrance, ' purehaſe the 
ma | avg 11 2 . 2 
ir at Law, Lands; he ſhall protect his Purchaſe by ſuch eigne In- 
Equity will _ nbrar * n 5 3 
not hinder CUmbrance, Vern. 5 2. for it is the purchaſing without No- 


him. 2 Cb. C. 1 76 x 7 b yo . | * ; RS 8 ü . | | ; * Ma 
209. chere $206, that gives him equal Equity with the-metne Incumbran 


has been an cer; and therefore the Buying in the eigne Incumbrance before 
Extent upon- 3 FFF 
ſuch Incum- OV after the Purchaſe can make no Difference. 


ſhall, not account in Equity otherwiſe than at Law; and thopgh the Lands are extended 


bur at a third Part of the Value, yet becauſe at Law ina Sci” fac ad\computand', he ſhall ac- 
count but according. to the extended and not the real Value, he ſhalt not in Equity be obli- 


ged to account otherwiſe. 2 Ventr. 338. But he ſhall not be further or longer protected by an 


Incumbrance bought in, than till ſuch Time only, as be has received ſo much of the Profits 
as will ſatisfy that Security, and then the ſame ſhall be avoided by a Sci ſac ad computand', 
or by an Account to be taken in this Court. Vern, 52, (b) Though in the other Caſe he 
might have Notice of the meſue Incumbrance, when he bought in the firſt ; yet in this as 
well as the other Caſe, it ſeems he ought to have no Notice of the meſne Incumbrance when 
he purchaſed the Lands; and though by the Caſe, Vern, 49, Ec. it ſeems as if he had Notice 
of the meſne Incumbrance when he purchaſed the Lands, yet I cannot conceive how he can 
have equal Equity with, or can inſiſt on any Advantage at Law againſt an Incumbrancer, of 
whoſe Debt he had Notice at the Time of his Purchaſe ; for in all the Caſes, where a Pur- 
chaſer or Incumbrancer, claims to have equal Equity with a precedent. Incumbrancer, it is al- 
ways, upon the Reaſon of his not having Norice-of ſuch precedent Incumbrance. Vide ant. c. 1. 

off. c. 6, J, 8, 9. and Lord Chancellor's ſaying in this Caſe, Vern. 52. is obſervable; that it would be a 
ect of miſchievous Conſequence, that a Man having bought in a | pc Incumbrance, 
and haying Notice of a ſubſequent Statute, ſhould then purchaſe the Land with this Notice; 
and yet have any Favour or Protection ſhewn him in it. But if the Caſe be rightly reported as 
to the Point of Notice, à fortiori, he ſhall fo protect his Purchaſe, if he had not Notice. 


(z.) A Purchaſer came into a Man's Study, and 
there laid Hands on a Statute, that would have fallen 
upon his Eſtate, and put it up in his Pocket; and in 

that Caſe he having thereby obtained an Advantage at 
Law, though ſo unfairly and by ſo ill a Practice, the 
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Maͤxims of Equity, _ 
Court would not take Advantage from him; Sir John | 
Far s Caſe cited bythe Lord Chancellor, Vern. 52. 
(A.) J. &. Surrendred Copyhold Lands to the Plain- 
tiff by Way of Mortgage. But there was a Failure to 
preſent the Plaintiff's Surrender at the next Court; 
afterwards J. &. ſurrendred them to the Uſe of his 
Will, and then by Will deviſed them to the Defendants, 
his Wife for Life, Remainder to his Daughter in Fee, 
and died; the Wife got her ſelf admitted; the Bill was, 
to ſet alide this Carmen and Will, being voluntar x 
againſt a Creditor. But the Wife proving there was an 
3 of the Husband in Conſideration of Mar- 
to ſettle the Premiſſes on her for Life; and 
; K * having equal Equity with the Raines; no Re- 
ef Was had againſt (a) ber. 1 Ch. e. WO ATIVE bs. ugg 


Daughter, | 
who was but a (idle, and nath not equal * 1 nne (Vide e, 16. the 
Notes there) be was relieved ; and it was ordered, that unle ſhe 00 pay 4 the Pia; * 
"oP he mould bold and APE the AN ra as ! wo 7 5 


1 3 The Plaintiff FR up a Title by an old Entail; 
<P complained that the Defendant had got tlie Evi: 1655 2 I 
dences and the Settlement; and e the e 
and to have à Diſcovery of the Deed of Settlement; 
and the ſame to be delivered up, was the End of 3 
Bill; ; the Defendant pleaded, that for 68 70 l. really 

vid, he purchaſed the Premiſſes, and demanded Judgment, 
whether be ſhall further diſcover his Title, ar any Deeds ot 
Buidevces 70 Weaken i, 155 Plea was allowed. ans c);1 Ch 465 1 For « 


Creditor has 
Co 68. | I EDT} og | | {74 4 ; equal Equity 
5 cbith the Heir 
An 1 Bat the Heir has not equa quiey wit = weng c. 15. the Notes there. 
15 


Af 6. 0 Teraink in Tail e the 3 pA mar- 
ried; ; and to enable him to ſettle a Jointure, ſuffered 
a Recovery; and after took up more Money of ce. | 
Mortgagee upon the {ame Security; the Mortgagee OY 


ſhall be (c) allowed againſt the jointreſs, the Mone Dh Asby £ 

(ne: alter t the e and Maxringe, provided. he. bad « 3; 2, 3, ir 
= Ma pots ths 

has equal E- 


quity with 4 Creditor, > by this it appears, that a Creditor bas equal Equity 928 4 Tn 


* 


84 Parims of Equity? | 


no Notice of the Jointure, when he lent the gra 
1 Gr. . 

„he Eudband; by Articles ok to the Nar- 
riage, agreed to ſettle the Lands on the Wife for her 
Jointure; after the Marriage had, he did not make a 
Conveyance in Purſuance of the Articles, but mortga- 
ged the Lands to one who had no Notice of the Ar- 


ticlesz the Wife could not have the Attitles executed 
(a) For a 


| Creditor has againſt the (a) Mor tgagee. 2 Ve entr. 343. 


equal Equity 


with a Purchaſer, vide the preceding Caſe; bur the Articles were 8 againſt the Heir, 
who has not ur Tu with a Purchaſer. * Max. 13. 4. 1. and pf c. 13. 80 Notes there. 


3 * if the Eflate' 1s firſt tot to A. > A to B. 
and then to C. without Notice of the former Mortgages; 
Clo iy if C.Tb) buys in the Mortgage of A. he ſhall hold the 


ſited ar Eſtate aint B. until he be ſatisfied the Money be (c) 
Trade of paid to A. as alſo his own Money lent on the laſt Mort - 


9 gage; (d) per Hale C. B. 2 Ventr. 338. S. P. Vern. 187. 


was in Truth 


a Thing againſt Conſcience, and contradiQory to many eſtabliſhed Rules of Law and Equity. | 
But Lord Keeper declared he would not change the Rule, that had fo long prevailed in 


this Caſe ; but it may be he might do ſo, where he found a Man deſigning a Fraud, and 
thought to make a Trade of Conening d y the Rules of the Court. Vern. 187, 188. (e) For 


he ſhall be allowed no more on A.“ ortgage than he really paid, though it is not ſo much 


as was really due upon #t. Jide Max. 3. c. I. and poſt. c. 550 the Notes there. (d) For one 
Creditor has equal Equity with 78 


(s) If a Man is Feile 1. fey Acres, Ad moirgs- 

ges twenty to 4. and then mortgages the whole to B. 

and then mortgages the whole to C. and afterwards C. 

Wo purchaſeth i in the firſt Mortgage; That ſhall not protect 
more than twenty Acres; but it ſhall protect thoſe 
twenty Acres, ſo as B. {hall never recover them until 

he pay C. all the Money upon the firſt and laſt Mort- 

gage; per Hale C. B. 2Vemtr. 339. And if 4. is ſeiſed 

in Fee of the Manors of B. and C. and mortgages Part 

(e) Vide 1 C0. of the Manor of B. to D. and after acknowledges a (e) 


Co I49, I 50. 


2 Ch.c. 20, Statute to D. and after mortgages both Manors to E. 
33213. 


7, For he and ther mortgages the Manor of B. to F who had no 


pure haſed 


doe ue fr Notice of the prior e and after F. haring (f) 


Incumbran- Notice 
ces, pending 


a Suit in | 4 TIS 
Chancery by E. againſt 4 I : Ch. e. 162, 163, + >< 


4 


1 — 
* 41 


order to diſcharge the; Manor of C., 


Notice purchaſes in both the Incumbrances of D. now: 


F hath both Law and Equity, and ſhall hold the 
Lands included in the firſt Mortgage, until he is ſa- 
tisfied not only the Money paid D. but alſo the 
Money lent on the laſt Mortgage; but the firſt 
Mortgage can protect no more than what is included in 
that Mortgage; and as to the Statute F. ſhall not ac- 
count in Equity, otherwiſe than he would be obliged 


to do at Law upon a Sci fac ad computand, which is 


according to the extended Value, unleſs he hath recei- 
ved enough to ſatisfy his own Mortgage alſo: (a) And (7) But as to 


the Manor 


if according to the extended Value, the Money upon of c. in 
the Statute. hath been received, or if E. will pay the 0 Bae ke 


Reſidue, or ſo much as the Proportion of the Manor raed the 


of. C. will come to, that Manor ought to be diſcha rged Latte ; the 


of the Statute: - Between een ax Lee. 2 un 535 up ap 


much of B. 


KC Ai 65268 d MW 9! 9 0 2 
D.'s ort- l 
gage, (for he Todd not extend upon EPR ſhould be accouitd| hr a 12 real Value, in 
[of the Extent; but nat to p r e Fer in Courſe 
of Law as to the Manor of B. but that, the Sende © ought to prot cho Man 1 of - 8. w” | 
as by any Courſe of Law it might. 1 Cb. 6168. HO 003 8 
N l 


OD 1 + NW 3 © 111 5 
(1 0.) If an Heir or Truſtee, bu uys in a 1 83 rs 


Incumbrance, he ſhall make als of it 100 protect A: (b) 0 tub ifs! 
as no ſubſe- 
ſubſequent Incumbrance of we own. Per. 49. So of quent In- 
_ eumbrance 


} er) 
an Executor: 1 Salk.” 15 Fi eto . 10 of his own, 


TEL 5 40 1 1-3 it Js 1 1 205 ; [he ſhall be 
akewed n. no JT than w ut ho 8 1 12107 „ fs 1 * f both his Incumbranceg' * 
may be paid off, Nn be fhall beet no e, 2 what he really paid for the firſt. 
ö 625 Th x 0 AB; kr i ST 5178125 iiber 2 2ids 115. ; 8 307 N. of 


e 


4x 1.) if 4 a, Man having, a 4 ae Mortgäg 0 from 


\ the Practice 
rice, draws in the Son an eir, to,give, Him the {anne is not mare. 


Lands AS. A Sectirity by y Way of Mortgage, for A far- 4 e | 
ther Sunn, e 85 3 s Heir! 18 neh ; Vas? Pe 


2 2 * 23» 
che de. 
4 that 1 4 1 a j Debit due and Gin aegis ki him; * 1 Man could by 
oy N and moſt iſe Rules of the Count, get am A vantage of an Heir, Sc. he would: 
ene 20 depriving him of -fuch Advantage, Vern. 47: though vide the Caſe of 
— rl of Huntington and Greenvile, where the Conuſee of a Statute having extended the 
Lavds, aſſigned them to the Plaintiff, who after purchaſed the Eftate ; the. Defendant having a 
ſubſequent Statute, procured Adminiſtration to be taken out to the. firſt Conuſee, and Satis- 
faction to be acknowledged on the Statute by the Admipiftrator, which was good at Law to 
diſebarge the Statute; yet the Court relieved againſt thie Practice, and * 'the* Plaintiff i in 
the ſame rice as before mare WAS —— Fern W 


the Father Who! Is dead, oy Heede and 100 Prac- (e) So thar 


66 Marims of Equity. 
Equity will not compel a Redemption of the laſt Mort- 
gage, except the Heir will redeem his Father's Mort- 
(a) But the 


Heir has not Sage alſo. 2 Ch. c. 23. for the ( a) Morteagee has equal 
equal Equity Equity with the Heir, and having the Advantage of Law 


with a Mort 


gagee, obo is by the Forfeiture of the Mortgage made by the Heir, Equity 


a Creditor. 


Vide ef «. 15. will not take ſuch Advantage from him, except the Heir will 
the Notes rake away ſuch Equality of Equity, and give himſelf a grea- 
et Equity, by paying him both Mortgages. Vide this Caſe 
under Max. 1. c. 1. 


( 12.) If Baron and Feme by Fine mortgage the 
Wife's Land; and Part of the Money is paid, but the 
Mortgagors having Occaſion again for Money, borrow 
the like Sum of the Mortgagee, as they had paid off, 
for which the Mortgage was agreed to be a Security, 
and an Endorſement made on the Deed for that Pur- 


poſe; although no new Fine was levied on the ſecond 


(o) Nee, in Loan, yet the Heir of the Wife was decreed to be (b) 
this Caſe,. 


che Court of forecloſed, except he paid both Sums; for the = AS 
Equizy id ges hath good Title in Law, and as much Equity to 


not ſt 


, 2550 the Money, as tlie Heir hath tothe Land. 2 h. c. 98. 


let the La 


take its — C. Vern. 41. | 


Courſe, S v7” 20 


which proves Ache Mort a kath ater Ke uity t the een Ta 7 | the * fe 
85 fr an TT * e 25. * e 25 is py. : 15. wer 


141 40 111. 


it; 2 9 a 3 C0 ſeuules che . 

in Tail, and after borrows more Money of B. and by 
Aides it 18 agreed, that the Stature and Extent ſhall 
ſtand as a Security f 101 the laſt Money: And after 4. 


(Al « dies, and the 8001. with Intereſt. is Tatisfied by Per- 


N ception of the Profits; yet the (c) Iſſue. in Tail ſhall 


ding Caſes,it 


apfeart, tat Not be relieved againſt t the Penalty of the Statute ; for 


Path Equity tho1 igh the Heir has an Equity by Reaſon of the Tail 


with an Heir made upon a Conſideration; yet the Money lent raiſes 


n Fee- 


fmple; ſo by an 1 7 for B. io that B. hath both Law 20 5 
thisitappears 


equal Equity | N 
with an Heir in Tail * a Settlement for a valuakle Conf 1 But an Heir in Tail 
under a en hath not l with a Creditor, Vide Mp c. 5 the Notes har. | 


13 


Attorney to do it, and died before it was done, with- 


brought by the Brother, to have the Defect of the Sur - 


fendant being a Jointreſs, infiſted that ſhe ought not to diſcover or part with the Writings, 


Volunteer having a Conveyance, the Heir cannot ſer it afide. (e) Vet to this there is an _— 


Maäxims of Equity, 67 
ty, whereas the Iſſue in Tail hath Equity only, till 
the Penalty is ſatisfied. Hardr. 318, 
(14.) J. S. having two Nephews, the Plaintiff and 
the Defendant, who were his Heirs at Law, and in- 
tending to make an equal Diviſion of his Eſtate be- 
tween them, made a Conveyance accordingly ; but in 
the Enumeration of particular Lands to the Plaintiff, 1 
a Farm was left out, which was proved to be intended | il 
to be given to him, and ſo the Scrivener {wore his In- " == 
ſtructions were; but it was omitted by the Clerk: Ihe = 
Bill was to ſupply this (a) Omiſſion. But the Court (O Onmneðe. 1 


| . | * — in Conve * 
would do nothing in it, but left the Farm to deſcend ances have 
equally between them. Vern. 3). oth 

| | ES 8 £3.35 lied in E- 
quity. Vide Max. 13. c. 2. the Notes there. But it has always boen in Favour of 2 Purchaſer 
or Creditor, and not in Favour of a Volunteer againſt an Heir; for an Helr has equal Equity 
with a Volunteer. Vide the next Caſe and the Notes there © 


 (15.) J & ſeiſed in Fee of Freehold and Copyhold 
Lands, ſettled the Freehold Lands on himſelf for Life, 
Remainder to the Heirs Male of his Body, Remainder 

to the Plaintiff his Brother in Tail; and covenanted 3 
to ſurrender the Copyhold Lands to the ſame Uſes; 
and going to make a Surrender in Purſuance of his 


* 


Covenant, fell ſick by the Way, but made a Letter of 


out Iſſue Male; the Copyhold Lands deſcending to 
Daughters, who were his Heirs at Law; the Bill was 


render ſupplied in Equity: But the Court refuſed it. 
for the Brother is but a meer volunteer ; and, the Heir 
at Law (b) has equal Equity with a(c) Volunteer. 1 Cb. c. 2 3. ( Bur be. 


, ther a Volun- 
8 
„ | nity with 
the Heir, ſeems doubtful. / Where the Husband deviſed a Lands' 80 bes Wiſe for Lifc;; the 
Son ſuggeſting an old Entail, under which he was Heir, brought his Bill againſt the Wife, 
who bad the Title- Deeds in her Cuſtody, for a Diſcovery of the Deed of Entail; although 
it was inſiſted for the Wife, that there was a Conſideration in the Deyiſe, iz. to provide for 
his Wife, yer becauſe the Deviſe was u Bounty, and the Heir having good Title in this 
Caſe, he ſhall be aided; and decreed the Deed to the Heir. 2 Ch. c. 4 But where the Plain- 
tiff as Heir brought a Bill to have the Deeds and Writings concerning the Eſtate; the De- 


until her Jointure was confirmed; although the Jointure was yoluntary and made afrer Mar- 
riage, yet per Cur. Confirm the Jointnre, or you ſhall not ſee the Deeds: Vern. 480. Vid. far- 
ther as to this Point. Max. 13. c. 1. the Notes there, and poſt. e. 16. the Notes there, that a 


Exception ; 


4 


for their Maintenance, ſuc 
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68 Marinis of Equity. 


Exception ; 80 where the Defendant's Mother whoſe Heir he is, 


for the Heir 


bas ret equal b eingſeiſed in Fee, ſhe and her Husband levied a Fine, 
ok? 9 under: which the Plaintiff makes Title, viz; by the Hus- 
den, bo he band's Will, the Fee being liinited to the Husband; 


they are Vo- 


lynteers, yer the Bill was for a Diſcovery of the Deed. But becauſe 
11 unprovi- | 


ged for, mal the Conveyance by the Fine, &c. was voluntary and 
be reve Without. (a) Conſideration, no (b) Money being paid, 


againſt the wi var : ; 
Heir; for the Court would give no Relief, but left the Defen- 
rally a De dant wholly to Law, to help himſelf there as he could. 
ect in a vo- | 
luntary Con- 2 Ch. C. 1 3 Jo | | | Hh, 
veyanceſhall _ 2 "Rs | 3 
not be ſupplied in Equity, yet if a Man voluntarily makes a Proviſion for his Children, and 
N a voluntary Conveyance ſhall be ſupported and made good in 

Equity. Vern. 40. S. P. 2 Ventr. 365. As the defective Surrender of a Copy hold ſupplied a- 
gainſt the Heir in Favour of younger Children. Fern. 132. S. P. 1 Salk. 187. So where Lands 
were deviſed to 4. for Life, and after to the Executor to be ſold for younger Childrens Por- 
tions; and the Executor dies, and then 4, dies, the Eſtate ſhall be ſold, 1 Ch. c. 35. So a 
Defect in a Power to charge Lands, was ſupplied againſt the Heir in Fa vour of younger 
Children. 1 Ch. c. 263, 264. So alſo in the Cap of Legatees, the Heir ſeems not to bave equal 
Equity with a Legatee. As a Man gave Inſtructions to put his Will in Writing, and that 
his Meſſuages, &. ſhould be ſold by A. and B. for Payment of his Debts and Legacies, and 
died, and after A. died; B. and rhe Heir ap +; compelled to ſell. Hardr. 204 And where 
Lands were deviſed to be fold for Payment of Legacies, but not directed by whom to be 
ſold; the Legatees ſold their Intereſts to the Plaintiff who exhibited a Bill againſt the Heir, 


7 


— 


to compel a Sale; it being upon a ſpecial Verdict adjudged by the Court of Law, that the 


Will was void in the very Conſtitution of it; the Court of Chancery diſmiſt the Bill; but 
the Diſmiſſion was reverſed in the Houſe of Peers. 1 Cb. c. 176. S. C. 2 Ch. Rep. 283. but if 
the Heir be Deviſee of the Lands, thoſe Lands ſhall not be made chargeable in Equity with 
the Legacies, for one Volunteer has equal Equity with another. ' Vide © $I (a) Marriage 
even without a Portion paid is a ſufficient Conſideration, to give the Grantee greater Equity 
than the Heir; as Articles, or a Covenant, or even a bare Promiſe before Marriage to 
ſertle a Jointure ſhall be executed in Equity againſt the Heir. Vide Max. 13. c. 1. So where 
the Words ( ſhall ftand and be ſeiſed) were [oft out in a Conveyance made in Purſuance of 
Marriage Articles; thoſe Words were ſupplied againſt the Heir. 1 Ch. Rep. 162. So a Feoff- 
ment made in Conſideration of Marriage; Livery and Seiſin was ſupplied againſt the' Heir; 
2 Ch. Rep. 216. but Note, a Jointreſs' is a Purchaſer. 1 Ch. c. 100. _ (b) For an Heir hath 
not equal Equity with a Purchaſer or Creditor. As Marriage Artieles ſhall be executed a- 
gainſt the Heir. Vide Max. 13. c. 1. and ant. c. 7. the Notes there. Defect of Words, or Mi- 
ſtake in a Conveyance ſupplied againſt the Heir in Favour of a Purchaſer or Creditors. Vide 


Max. 13. c. 2. the Notes there: Defect of Livery and Seiſin ſupplied: againſt the Heir in Fa- 


your of a Purchaſer. Vide Max. 13. c. 2. Defe& of a Surrender of a Copyhold Eſtate ſuppli- 
ed againſt the Heir in Favour of a Purchaſer or Mortgagee. Vide Max. 13. c. 2. Defett of 


TFruſtees joining in a Conveyance, ſupplied in Favour of a Purchaſer. Vide Max. 13. c. 2. 


Defect in the Execution of a Power ſupplied againſt the Heir in Tail in Favonr of a 
Mortgagee. Vide Max. 13. c. 3- Defe& of a'Deviſe to ſell Lands to pay Debts, ſupplied againſt 
the Heir, Vide Mar. 13. c. 3. but not againſt a prior Volunteer. Vide poſt. c. 16, ; 


| (16.) The Queſtion being between two voluntary 
Deeds; the Plaintiff claiming by the later, the Court 
ordered the Plaintiff to produce Precedents, where a 
former voluntary Conveyance hath been ſet aſide, as 
this Caſe is, that a ſubſequent Conveyance, which is 
alſo voluntary, may take place; the Bill was diſmiſt. 


Maxims of Equity. 865 


1 Ch. Rep. 173. So where the Grandfather voluntarily 

ſettled the Lands on the Father for Life, Remainder 

to the Father's Wife for her Life, Remainder to his firſt 

Son in Tail; and by the Settlement a Power was given 

to the Father at any Time during his Life, by any 

Writing to convey or appoint the Lands to any Child 

or younger Children, ſo as that Conveyance or Ap- 

pointment be made to commence after the Death of the 
Wife. The Father had Iſſue two Daughters the Plain- 

tiffs, and a Son the Defendant, and having no other 

Way to provide for the Plaintiffs, conveyed the Lands 

to a 'Truſtee, Habendum to him and his Aſſigns, for 

the Lives of his Daughters, and for their — Uſe 

and Benefit; to remain from the Death of himſelf and 

his Wife, whereby the Power was not literally purſu- _ 

ed; the Bill was to ſupply this Defect, but the Defen- 

dant demurred, for that both the Conveyances were 

voluntary, and therefore the Caſe was the ſaine her̃s 

as at Law; and the Court was all of Opinion, that 

the Law being againſt the Plaintiffs, Equity could: not. 

(a) help. (b) 1 Ch. c. 156. So Man having a Term in Gatte 


ems doubt 


Truſtees Names, made a voluntary. Settlement of it ful; becauſe 
. an Heir bas not 


upon the Defendant, but being after wards (c) diſſatis- br} aw 
fied with the Settlement, made his Will and deviſed it 4% your 


Children, Vide 
to the Plaintiff; the Settlement prevailed. againſt the a 
Will. Vern. 100. So where a Man in the Tine of ty Where 1. 


his Sickneſs, made a voluntary Surrender of a Oopy- Dae Fe _ 


hold . but atterwargs COTE] and N ing, Pover 12 yoo 


_ 43 N let - ſupplied, 1 ': = 
SF od eee - 1:4 {465 4120 7 ot 

| . 111 Cho Bet" arty Heir in Tail 

under a vo- 

luntary Anledint i in hes 22 younger PE 1 FL c. 263, ies (b) But if it had. 
been 1 id Conſideration of Money, it was admitted, it had been otherwiſe; for 4 Volunteer bath . 
not 11 7 wity with. 4 Purchaſer ; and all voluntary Conyeyanges are trina facie, to be look d 
upon raudulent againſt a Purchaſer, 1 Ch. c. 100. &. F. 1 Ch. Rep: 146. 4 Rep, 74. in 
| which Caſes, no Notice. is taken whether the rchaſer, had; Notice fe voluntary 
Deed or not. Whereby it ſeems, that 2. 453 a Purcha er is. not material. s Aga; Volunteer? 
though Vide 1 Ch. c. 56g. that a a Execution of a Power jn 7 of younger Chil-- 
dren, ſhall be made ainft a.] Purchaſer with Notice, (e) A Voluntgry Settlement. | 

ſha 1 the Party barry, for if you would relieve i in this I you muſt con 3 

eſtabliſh this Proportion, viz. That a May. can make. no voluntary Diſpoſition of bis n 74 | 
bis Will 2 which would. be abſurd. Hern. 100. and though a voluntary 244 is ſer alide again | 
a Purchaſer or Creditor, yet it ſhall ſtand good a the Party an ere 1 Ch. Rep. 46. 
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70 Maxims of Equity. 
8 ſettled it upon his (a) Wife and (b) Children, there 


3 being no Fraud or Truſt in the Caſe, the Surrender 
the Marri- prevailed, Vern. 365. So where a Man voluntarily 


Portion paid, ſettled his Eſtate on his Infant Heir in Tail, and two 
then the Wife 


then thewife Days afterwards made his Will, and deviſed the ſame 
ſer, (Jide an. Eſtate, among other Things, to his infant Heir in Tail, 


due were) but ſubject to the Payment of his Debts, in caſe his 
Veluncer Perſonal Eſtate ſhould not be ſufficient to pay his Debts; 
8 as alſo of a Legacy of 250. The perſonal Eſtate pro- 
where the ving deficient, to pay both Debts and the Legacy; the 


theLife-rime Bill was to have the Debts paid out of the Land, that 


of his firſt 


wif many ſo the Legacy might be paid out of the perſonal Eſtate; 
Years before but the Bill was diſmiſt, Vern. 464. S. P. 2 Ch. Rep. 265. 
ſertled the that under ſuch a Deviſe a (c) Bond-Creditor ſhall not 


Lands to the E 
Uſe of him- | prevail 
ſelf for Life, . 1082 e = 
Remainder to his firſt and other Sons in Tail; the Wife died without Iſſue, and upon his 
ſecond Marriage in Conſideration of a Portion paid, he agreed to ſettle Part of the Lands 
as a Jointure on his Wife; and having Iſſue the Defendant, died; the Bill was brought b 
the Wife to have the Jointure ſettled, and to ſer aſide the Settlement as fraudulent again 
her ; the Court, without ſending it to a 'Trial at Law whether the Deed was fraudulent, de- 
clared that ſhe was a Purchaſer, and fo decreed the Settlement fraudulent againſt her. 1 Cb. 
c. 100. So where 'Tenant for Life having Power to ſettle a Jointure, covenanted befare Mar- 
riage, in Conſideration of a Portion, to ſettle a Jointure according to his Power; but died be- 
fore Execution; Equity ſupplied it againſt the Remainder Man, who was a Volunteer. Vide 


Max. 13. c. 3. and the Notes there. And Lord Coventry's Caſe reported at large at the End of 


this Book. (b) Which ſhews, that the Heir of the Grantor of a voluntary Settlement, has 
no more Equity than the Grantor himſelf. Vide ant. c. 15. the Notes there; but if the Iſſue be 
Purchaſers, there ſeems the ſame Reaſon to give them a greater Equity than a Volunteer, as 
well as to a Jointreſs. Vide Vern. 440. where ſaid per Cur. that a Jointreſs and the Iſſue are 
equally Purchaſers, and that they ſhall equally bear the Burthen of a prior Incumbrance ; 
though Vide the Caſe of Holford and Holford. The Father made a voluntary Settlement on 
himſelf for Life, Remainder to the Heirs Male of his Body, Remainder to his Brother the 
Defendant in Fee; ten Years after in Conſideration of a great Portion, he apreed to ſettle the 
Larids upon himſelf and his Wife, and their Iſſue, which Iſſue the Plaintiff (a Daughter) is; 
but though he lived ſome Years after, did not execute any Conveyance. A Trial was dire&- 
ed, whether the Decd by which the Defendant claimed, was fraudulent ; and the Defendant 
to admit the Plaintiff a Purchaſer ; it was found againſtthe Plaintiff; a new Trial was.pray'd, 


and that the Defendant might admit the Plaintiff had a Conveyance, (though not ſuch a one 


as to bar the Eſtate-tail, but a Conveyance by Way of Leaſe and Releaſe) for as it ſtood 
upon the Articles, the Defendant's Conveyance could not be taken to be fraudulent againſt 
the Articles, nothing in Law paſling thereby, and yet it would be fraudulent againſt a Con- 


_ veyance; but the Court denied it, and: ſo diſmiſſed the Bill; though in the Arguing it was 


admitted, that every voluntary Conveyance, is prima facie, fraudulent againſt a Conveyance 
for a Conſideration. 1 Ch. c. 216. (e) But a Creditor by a Judgment, though ſubſequent, 
ſhall pre vai! againſt'a Volunteer. 2 Ch, Rep. 265, So of a INS Mortgagee ; the Deed 
baſing Upon 4 Trial found fraudulent againſt him. 1 Ch; . 59. So the Want of a Surrender 
to a Mortgagee ſupplied againſt the Deviſee. 1 Ch. c. 170. Though Vide the Caſe of Fenkins and 
Kemis, whefe" Lands were' ſettled in Conſideration of a Marriage, and Portion paid; on the 
Father of che intended Husband for Life, Remainder to the Husband for Life, Remainder 
to the firſt and other Sons of the Marriage, Reinainder to the Heirs of the Body of the 
Husband, with 4 Power for the Father by Deed or Will, to charge the Lands with 2000 l. 


| the Father and the Husband joined in a e of the Eftate to the Plaintiff 's Teſtator, 
with Covenant for further Aſſurance; the Wife died, and the Husband had Iſſue the Defen- 


dant by a ſecond Wife, whoſe Tele is, by Virtue of the Remainder to the Heirs of the Body 
of the Husband ; the Plaintiff infifted, chat the Mortpuge, though a Conveyance, ought to be 


taken 


Maxims of Equity. . 


prevail againſt a Volunteer. So where the Teſtator, taken as n 


being indebted by Bond deviſed a Legacy of 300 /. and 2 
alſo deviſed his real Eftate to F. S. whom he made Ex- © int 


the Defen- 
ecutor; the Executor paid the Debts Out of the perſo- dunt, who is 


a Volunteer, 


nal Eſtate, fo that nothing was left to pay the Legacy; ver beigg be 


the Legatee brought his Bill to have the real Eſtate (a) op Apt 
charged with the Legacy; but was diſmiſſed; for it ge within 


the Conſide- 


was much the Intention of the Teftator, that the Des'raton of 


he Sela. 
viſee ſhould have the 9 a8 s the 1 9 his TION 2 "1x" 
the Court 

I Sal. 416. a was of 851 
nion, that 


the plaintiff could not * celicvell | in Equity. I Ch. c. 103. S. C. 1 Ch. Rep. 279. (a) Vids 
Mar. 4 C. 5. | 


4 7.) X 8. Was indebted to the reſent Plaineiff by 
Bond, and being ſued at Law, 1 a Bill in +, "Ji 
cery to be — whereupon ''an Injunction was 
awarded, upon giving Security to abide the Order on 
hearin g; the preſent Defendant was bound as ſuch Se- 
curity in a Reco gniſance, which was penn'd, to pay _ 
what ſhould be ws due by N. H. 2 Maſter named _ 
in the Defeazance or Condition. But the Maſter died .  _ 
before any Report made, and fo alſo did the other 
Obligor, who died worth nothing; by the ſtrict pen- 
ning of the Defeaſance, the Recogniſance was not ſu- 

able at Law, becauſe no Report was made by the Ma- 
ſter; the Queſtion was; if the Surety, who was not 
liable in Law, ſhould be liable in Equity. It was 
inſiſted for the Plaintiff, that he had Br Remedy for 

a juſt Debt, and juſtly proceeded to recover it, but te 
Court ſtay d his Suit, 8s takes ill Security; and the 
Debt loſt thereby; and therefore the Caurt is bound to | 
do the Plaintiff Right. And the Intent of the Court: 
was, that the Debt, if due, ſhould be ſecured; and 


the Intent was not with Reference to this or chat Ma- nb . 
ſters Report; for, ſuppoſe, the Court had, during te 


Lite of the . transferred the Reference to ano- 
ther r Maſter, and nd be had made a * that Jhould -- : 


have 


1 


2 — 


7² Paxims of Equity. 


0 It was fo have bound; and in Caſe of a (a) Bond loſt, this Court 


decreed, in 


the Cafe of Nath made a Surety to pay it; yet the Lord Chancellor. 


Undereood 
= . contra; for the Party is but a Surety, not bound by 


Ch. . Law. 1 Ch. c. 22. So where upon Adminiſtration grant- 
that if A. 


lends Money ed during the Minority of the Plaintiff, who was Exe- 
ee cutor and reſiduary Legatee, the Defendants became 


B. and © bound as Sureties in the Spiritual Court, in the uſual 


become 


bound in an Bond: The Bill was againſt the Adminiſtrator for an 


Obligation to 


2. if 4.tofes Account of the Teſtator's perſonal Eſtate; and as to 
this Bord, the Defendants the Sureties, it was ſuggeſted, that by 
yet he may 7 


have Reme- Fraud and Covin, they had got up their Bond, and had 
dy in Equity 


againſt C. the procured inſufficient Security to be accepted by the Pre- 


ho 
x aid. ” rogative Court in the Room thereof. The Court u 


he was not the firſt opening declared,” they would not charge the 


bound in 


Lav, but gureties, further than they were anſwerable by Law, 
| Reſpett of 


the Lien of and difmiſſed the Bill as to that Part. Very. 196. 

the Bond. 

And the pie E to be, 25 Mar 1 in this latter Caſe, the Money was lent upon the 
Credit of the Surety, and therefore fince the Surety was the Cauſe of the Loſs, he has not 
equal Equity with the Obligee ; but in the other Caſe the Money was lent before, and would 
have been loſt, if he had not been Surety, and therefore he being an innocent Perſon, and 
no Way condueing to the, Loſs, hath equal Equity with the Obligee. In the Debate of the 
Caſe of Urdermood and Staney, it was Taid, that if a Grantee in a voluntary Deed, or Obligee in a 
voluntary Bond, loſe. the Deed or Bond, they ſhould have Remedy againſt the: Grantor or Obligor 3 in Equity: 


but a Quere is made by the, Reporter”; tor Oy the was, (of nas 2 Equity vith his own 
Volunteer. | 


(b) For the 7 8) if Landkia are did to the <6) OE LAY in. 


deviſed to Truſt for the Payment of Debts, all Debts ſhall be 


the Execu- 


ee paid in a Court of Equity; ; according to their Prece- 
Afſers; and all dency or Superiority at Law. Vern. 65.. 80 if they are 


Creditors ha- 


ring equal E- deviſed to the Exebutor to pay Mortgages in the firſt 
de Renten, Place, and then Legacies; yet all other Debts ſhall be 
ro rake the -TRgha before the Legacies. Very: 69. So where a Man 


Advantage 


of the Law poſſeſſed of a Term for Years; mortgaged it, and then 


from one in 


Fans of ang indebted, firſt by Statute,” and then by Judg- 
er had ment, and died; ; the Equity of Redemption veſting 


boon arte i che Executor; it was Uebel the N ſhould ; 


chan che be firſt fatisfied out of it. Lern. 2 93. 


ſets would de 


meerly equitablè, and an Creditors avis equal Equity, and no Adrantage « at Lay, one 
more than another, would be paid in Proportion. Vide Max, 3. c. 11 
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Contained under the foregoing 


Account. 


- ad "a: Allowance to 
be made to him, who con- 
trary to Directions, opened 


Papers, Page 8. Caſe y 
Agreement. 


11 8. & 
- LY 


Agreement, if extremely EPR | | 


able, Equity will notenforce it, 
5. c. 2 

Agreement for a Purchaſe, if Ini-- 
quitous, not to be decreed, 6. c. 2. 
Agreement for Purchaſe of a Copy- 
hold, Lord dies before Admit- 
tance, the new. Lord not being 
bound by the Ag 


ement; the 


Mes the Peas of ny in 
Fpecie, Page 53. Caſe 1 
Agreement, Aber Equity regards 
ot the Conſideration, $3+.6. 1 
Agreement, though voluntary, to 
be enforced in Thaity, 1 
Agreement in Equity, better chan 
e at Law, 


apbnttonmenk. 
Apportionmens of Rent in Eq quity, 


vered, R 15 
Apportionment, not where Lands 
"deviſed to the Wife, out of which 
the! had 4 Rent. Sous for her 
Jeinture, 43. 6 1% 
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Feme,, her Abe“ ſuſpended, till 3 Parties, 


A Table of the principal Points. 


Baron, where he is to have a Por- 
Appꝛentice. tion, on Condition of making a 


Jointure; and the Femme dies be- 
Apprentice, Money given with him, fore Jointure made, he ſhall not 


to be refunded in Proportion, have the Portion, Page 45. Caſe 4 
Page 29. Caſe 8 8. Feme Truſtee to ſell Lands, where 


| 1 may in Equity compel] may ſell to the Baron, 58. c. 3 


the Maſter to ſue the Indentures Baron and Feme mortgage the 


Within a Year, ' . 34+ c. 10 Wife's Land by Fine, and after 
ance | | borrow more Money of the ſarfle 
Attoꝛnment. I Perſon; the Heir of the Wife ſhall 
| pay both Debts, . 66. c. 12 
Attornment, where com pellable | in Feme Sole has Power to make 
Iv} > : 26. c. 7] Leaſes; ſhe marries; whether ſhe 
Nr ; FP! Loy den can make em, 
B. 
Bankrupt. 


| "wy if 11 wide Equity will 
Bk cupt, Purchaſer of his Goods| compel a Diſcovery, and whether 
* 


ithout Ne not bound to . Surety, 28. 6. 9 
W EV Vw c. 1 7. & 17 


E Bond, if loſt, where Oath of uch 
Baron and Feme. Los, neceſſary, 2, 0. 9 
| Bond, Error of quadragint in- 


. Baron, mall not be, decreed to ſtead of quadringent, relieved in 


IN STK vw $2] 
Fine, her equitable Eſtate liable 
to ſatisfaction of Barons Debts, CF Iarity, Rent charge deviſed to 
6. c. 4 itz all the Tenants need not 

15. 0 16 


ſhe went back to her Husband ;| 
18 ofiermg to cohabit with her, (þ 


1 7. 6.5 


contribution. 


—— 


Enes equitable Eſtate without Equity. 36. c. 2 
Ka Saab Bl for her, 3. c. 5 Bond, twenty Vears old, ordered 
Fate, th gh her Agreement with to be cancel led, 39. c. 5 
the Baron, ta have the Equity| _ mani og tao) oo 
955 Redemption, be fraudu ln 
agaiyſt ſupſequent Martgagge ,, CC. 
If ſhe ſhall have Dower CC 
Charitr. 


1c, eloping mall have 1 no Favour Contribution by Sattetis; 15. 0 10 


from à Court of Equity, 7. 8 Contribution by all the Tenants to 


$996, how far to be charged with| a Rent:ch 15. C. 16 


a Debaſtavit, or Breach of Truſt, Contribution by all the Exeoutors 
committed by Feme and her for- to Payments of Dabts and Eega- 
mer dan, 20. c. 4] cies, 16. c. 18 


Contri- 


AT, able of the principal Points. 


Contribution by the Goods e 
to thoſe that are loſt, 


Page 18. Caſe 21 


Common. 


Common Bill to prove a Right to 


it, in perpetuam rei Memoriam, 
33. C. 
Common encloſed for thirty Neue 
not to be thrown open, 34. c. 11 
Common, Agreement to encloſe it, 
where to be enforced in Equity, 
and whom to bind, 34. c. 11 
Common Iſſue out of Chancery di 


ty will relieve againſt it, 46. 6.5 
49. 6.9 


5 Condition of Marriage with Con. 


ſent, Where it is in terrorem 


only, 46. c. 7 
Condition binding, where the A- 
greement voluntary, 50. c. 12 
Condition, Circumſtances in the 


Performance of it, not regarded 


25 39. c. 4 
Condition of good. Behaviour to[ 


in Equity, 


n not eee in Equity, 
8 | ER $a . 


F 
| Copyyold, 


|Copyhold for three Lives, ſhall go 
to the Adminiſtrator, 
Page 23. Caſe 5 
Copybold, Lord compellable in E. 
 - quity, to hold Courts, &c. 24. c. 1 
Copyhold, an erroneous Judgment 
in Court - Baron; where Chancery 
will reverſe it, or compel the 
Lord to admit a Plaint for that 
Purpoſe, 24. 0. 1 
Copyhold, where Fines are arbi- 


refed to try whether ſufficient | them, 25. . 2 
n 37. c. 5 Copyholder, where relievable in 
Commoner, one having 1 Equity, againſt the Forfeiture, 
Damages for oppreſſing the Com- 44. 6. 2 
mon or the like; the other Com- Copyhold, Defect of Surrender op 
moners ſhall be obliged to ac-| plied, ig 55. c. 2 
cept- of the ſame W 63. c. 4 
= | | 37. c. 6 67. 0. 15 
Condition. Vide penalty, County Palatine. 
Condition precedent, where Equity County Palatine, a Matter con- 
will relieve againſt it, 44. c. 2 3 the Cbaseellor there, 
47. 6 4 2 ſued for in the Chancery 
46. C. 5 land, 0% 
| Condition ſubſequent, where Eq LEY alatine, Defendant living 


out- Vol that Juriſdi&ion, to be 


Hor in the ec in England, 


26. 4 f 


ga, 
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0 Debt. 'Debtoz, 3 


2 Reditor Agreement fraudu- 
lent againſt him, 4. . 9 


Debt, where real Eſtate to be 


** 


charged with it, 10. c. 5 
reditor, where Legatee ſhall re- 


fund to od 12. c. 8 


Creditor, 


trary, Equity will moderate 


e Fx. N 
1 9 1 ; f \ aL. 


able of the 


Creditor, one ſhall not refund to 
another, Page 12. Caſe 8 
Debts, where the Aſſets are equit- 
able, to be paid in Proportion, 


Debts, whether Term to attend 
the Inheritance, ſhall be applied 
towards Payment of them, 21. c.2. 
Debts the Reſidue of Lands appoint- 
ed for Payment of them, ſhall 
go to the Heir, 
Debtors, if they have any Notice 
of Order not to pay Debts, ſhall 
pay them over again, 31. c. 3 
_ Creditor agrees to take a leſs Sum, 
if paid at a Day, no Relief a- 
gainſt the Forfeiture, 50. c. 12 
Creditors, Truſt to pay ſuch as 
come in within a Year, they may 
come in aer 71 
Creditors, Leaſe may be ſold for 
Payment of them, though with- 
out Licenſe of the Leſſor, 5 2. c. 15 
Creditor, has more Equity, than 
the Heir in Fee-fimple, or Heir in 


Tail, | . 57. C. 3 
wm 8 4 66, ; . 1 Z 
Creditor, Defect in Execution off 


Power to limit Lands, ſupplied 
in their Favour, . N 3 


Creditor, Defect in a Will ſupplied 


in their Favour, 17. © 3. 
Creditor by Judgment, whether 
Purchaſer bound to take Notice 


of, 


| 


1 


| lowed both Debts, 63. c.6 

Creditor has equal Equity with| 
r 653. c. 6 
64. c. 7 


Creditor ſhall never have any Ad- 


vantage taken from him in a 


Court of Equity, 65. 6.11 


13. 6. 11 


4. 6.3 


principal Points. 
Deed. 


Deed, Burning or Cancelling it, 
bars all Equity, Page 7. Caſe 5 
Deed where to be brought into 
Court for ſafe Cuſtody, 31. c. 4 
Deed, where. Miſtakes in it correc- 
ted in Equity. 55+ 2 


Pevile, 


Deviſee, Diverſity between him and 
_ Heir, as to charging the real E- 
ſtate with Legacies, 11. c. 5 
Deviſee, the perſonal Eſtate to be 
applied in Eaſe of the real in his 
Hands, 55 20. C. 2 
Deviſe of Lands in Truſtees Hands, 
to be conſtrued equitably; aliter 
where the legal Eſtate was in the 
Teſtator, ; 29. c. 7 
Deviſe of Goods for Life; the De- 
viſee mult give Security, 33. c. 8 
Deviſe of Copyholds agreed to be 
purchaſed, good. 55. c. 2 


Diſcovery. 

Diſcovery not from a Purchaſer 
without Notice, 61. c. 1 

Diſcovery of Deeds, from a Devi- 
ſee, to an Heir, 67. c. 15 


— — 


— 
* 


Creditor without Notice, to be al- 


Equity, 
Pity in what Caſes to be 
denied to him, who has com- 
mitted Iniquity, 18 
Equity gives Aid to the Juriſdicti- 
on of inferior Courts, 26. c. 6 


Equity, Enter-pleading Bills pro- 


per in it. 32. c. 5 


Equity | 


A Table of the principal Points, 


Equity, Suits quia timet proper in 
8 Page 32. Caſe 6. 
Equity, Bill to perpetuate Teſti- 
mony proper in it, 33. c. 7 
Equity will not beget a Suit to 
be ended elſewhere, $9, 642 
Equity will make a Man, refund, 
to avoid Circuity of Suit, 36. c. 4 
Equity enforces the Performance of 
Agreements in Specie, 53. c. 1 
Equity ſupplies the Defects of Cir- 
cumſtances in Conveyances, 


55. * 0 


Eſtates, two being to be ſold for 


Payment of Debts; and an Annu- 
nuity being out of one of them; 


the other ſhall ſtand charged with 
the Annuity, 10. C43 
Eſtate being voluntarily charged 
with a Daughter's Portion, and 

_ afterwards ſettled in Jointure = 
Husband deviſed another Eſtate 
in Lieu of the Jointure, which! 
the Wife would not accept; the 
Portion ſhall be er upon 
the Eſtate deviſed, 10. c. 4 
Eſtate real, where to be: charg ed 
with Debts and Legacies, 10. c. 5 
Eſtate real, where perſonal Eſtate 
to be applied in Aid of 5 

19. a 


Executoz. 


Executor paying 8 mall | 


not compel Legatee to refund, 
yet where relievable, 13. c. 9 

| H . 28. c. 4 ar 

Executor, one pays Debts and Le- 

Haris the other ſhall contribute, 

16. c. 18 

Executor, Diverſity where the Lands 


+ 


are deviſed to him to pay Debts ;|- N 


and where to another Truſtee, 

Page 72. Caſe 18 

Executorsj joint, where Survivorſhip, 

16. c. 19 

Executor, Bill againſt him to diſco- 
ver Aſſets, r 


Executor, where Limitation over 
to him after a Forfeiture is good, 


49. c. 9 


* — 


- 
Factoꝛ. 


TAgor, where to have Benefit of 
ſtolen Cuſtoms. - he. c. 8 


F ra ud, 


Fraud in gaining Seeurittes 50 
"Heirs, to be paid extravagant In- 
tereſt after 3 of the * 


„ 


1 
Fraudulent 1 where to be 


a what he really advanced, 


1 77 
6. c. 4 


3 9. 
s A $4.5* 3 


Praudullent Agreement between 


Husband and Wife, as againſt 
ſubſequent: Mortgagees, that ſhe 
ſhall have the Equity of Redemp- 
tion, 4. C. 9 


\ 13} my 
151 IR Aiſinherited; bel in 
Equity, 5 41. C. 1 


Heir, Fraud in gaining Security 
from him at extra he In- 


x Heir 
* * 
. - . : 
8 


Table of the principal Points. 


Heir, Fraud in gaining unreaſon- 
able Bargain from him, | 


Page 53. Caſe 1 


Heir, Diverſity bation him and 


Deviſee, as to charging the real 
Eſtate with Legacies, 10. c. 5 


Heir has not equal Equity with a 


Joint, 1 
Heir. has not equal Equity with a 
Purchaſer, 1 
Heir has not equal Equity with a 

Creditor, 
Heir, decreed to ſell, where the 

Perſon is dead, or no Perſon ap- 
pointed, £564 
Heir. has not equal Aae with 

_ Younger Children, 


Heir ſhall have Reſidue of Lands 
ae for Payment of Debts, 


3 1 IJ 
8 with h Wahn 


Heir hath cqual 


ter, 3 


# 2 „ EI 
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Intcumbꝛance. 


be allowed no more than he re- 
e paid, except it he to protect 


57. c. 3 


57. b. 3 
68. c. 15 


* 
ö . } 
. - * * * 
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5 
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the Heir, where to the Admini- 
ſtrator, Page 22.) 2 5 


In junction. 


Injunction not to ſtay Proceedin gs at 
Law, except bound by Order to 
bring no Writ of Error, 4. c. 8 

Injunction where to ſtay Waſte, 

| 30. c. 1 

Injunction to quiet Poſſeſſion, in 

what Caſes grantable, and where 

Right at Law to be firſt deter- 

mined, 12 


Injunction not Srantable "till Bill 
led Jo, 0. 2 


| Intereſt, 11. 4 | 


Interef abelian a fraudulent ow 

ſon hall have it... g83'7 

Intereſt of Incunibrance to be kept 
down by Tenantfor Life, 14. c. 12 


 Jointenants, Coparceners. 


1 in "what: Caſes Barvi⸗ 
 vorſhip ſhall take Place, 16. c. 19 


| Coparceners, Rent granted in Ow- 
T'Ncumbrance bought in by Heir, 


Executor or Traſtee, he ſhall | 


elty of Partition'ſhall go to the 
Heir; but if Bond is given for 
Payment, pl ons ſhall go = 
. the Executor, 


23. C. 6 
25 Incumbrance of his xii, „ 5 
| 7 65. Co 10 | 
Incumbrance bought in by a Stran- Jointreſs and Iſſue ate equally Pur- 
ger, in what Caſes to be allowed al chaſers, 14. c. 13 
no More than paid, 9. c. 2 Jointure, Articles for it enforced a- 


Incumbrancer, third-without Notice| 
buys in the firſt; he ſhall prote& 
. kimfelf by it, 


4 
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lifant, Rents of his Eſtate laid out] | 
in Lands; where they ſhall go to 


gainſt the Heir, 53. c. 1 
J ointreſs, Heir hath not equal E- 
uity with her, 53. 61 
5 where Articles for it en- 
forced, how the Lands to be e- 
Kimared, | 5 3. c. 1 


Jointreſs, 


A Table of the principal Points. 


Jointreſs, Defect of executing Pow- 
er ſupplied i in her Favour, 


Page 57. Caſe 3 


70. C. 16 
Jurildiction, 


Juriſdiction, Perſon living out of 
Juriſdiction of inferior Court, ſu- 
able in Chancery, 26. c. 5, 6 

Juriſdiction of Eccleſiaſtical Court 


aided in Chancery, 26. C. 6 
L. 
Legacy, : 


Egacy, where real Eſtate to be 
charged with it, 
L which, and in what Caſes 
to abate, 11. c. 6 


Legatee, where one to refund to 


another, 77 07 TREE. 
Legacy, ſued Go in Ecclefiaftical 

Court; Security muft be given; 
aliter in Chancery, 


Legatee i in what Cafes to refund to _ 


' Creditors, 


Legatee ſhall not refund to Exe- | 


cutor, 


Legacies, al ſhall be paid ont of 7 .of 4 


10. *. | 


Leaſe. 


Leaſe, Power to make it in Poſſeſ- 
ſion; if made to commence ia 
futuro, where good, 

Page 58. Caſe 3 

Leaſe, Power to make one for teri 

Years, made for twenty, goodfor 


Leaſe, Power to made one by Feme 
Sole, who marries; whether ſhe 
and her Husband can make one, 
1 

Leaſe for Your, being mortgaged, 
and Equity of Redemption velt- 
ing in the Executor; Debts td be 
paid according to i at 
9 — Law, anal 6. 18 


Livery and Seiſin, ſy 
Livery and Seifiti preſumed, after 


Lavery: and Seifin compelled in E- 


124 1 1 55. b. 2 
12. C. 8 N e = & Off — 
13. k. 9 1 A 


perſonal Eſtate; 
Legacy where it Halt be taken As a | 
Satisfaction of a Debt, 42. 7. 31 


Legacy given on Condition of Mar- 


Triage with Conſent; the Condi- 
tion is void by the . Lav : 


not fo in Chaneery, 557 
Legatee, Defect of Bertie off 
Power to limit Lands, ſupplied] 
in his Favour, 77 bo 3 
Lay Heir has not * Equi - 


WS, 19. C.1 0 25 her 
[1 
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Aber, Iſue out of Chancery; 


28 Grant of Free ITY * 6.5 


_ Worringe. wed | 


lg 2 _ 
wenge. Promiſe pf a P vi by 
Letter enforced in Equity 


4, . 


where in terroreiu 46. Ge 7 


ty with h bim, 68. c. 1 5 ire to be bad bi C ,onſent, 
| "Whit Conſent I 59. 6-4 
| | . 2 . _ 45 155 e 


+" auth 


tec 
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PR, ac”; Kon 
„ 9 FM 
"Y - 
* Mat: 
bs 


ten, r 


T wenty-five Years  Fofleſſion, 


"x6'try whether the Lordhad 


Marriage to be had * a, 


Marriage, ſufficicnt Conſideration to 
make Wife a Purchaſer, 
Page 68. Caſe 15 


Mortgage, Equity of Redemp- 
Mortgagee lends more Money to 
the Mortgagor on his Bond ; both 
Debts ſhall be paid him, before 
Redemption; even by the Heir of 
„Ale ortgagor, 0. 
Mortgages, if two are defective, 
the Heir muſt take both if he 
will redeem, 5s 2 3 1 
Mortgagor, his Heir mortgages the 
Lands to the Mortgagee ; he ſhall 
not redeem his own Mortgage 
without his Anceſtor's alſo, 2. c. 1. 
Mortgage given as a Counter-Secu- 
rity; Mortgagee enters into a 
further Bond; the Mortgage ſhall 
ſtand as a Security for that alſo, 
1.102 Wife 8 


Equity of Redemption devi 
Life, Remainder in Fee; each 
to bear their Proportion of the 
Mortgage; but Tenant for Life 

to keep down the Intereſt, 14. c. 12 

Mortgage to be paid out of perſo 
nal Eſtate, e ©. 1 

Mortgage in .Fee ſhall go to the 

Executor, and not to the Heir, 


ſupplied in his Favour, 63. c. 4 
Mortgagee, third buys in the firſt ; 
he ſhall hold the Lands 'till both 
Rn 64. c. 8 
Mortgagee, having defective Mort- 
gage from the Anceſtor, procures 
the Son to give another; he ſhall 
be paid both, 65. c. 11 
Equity of Redemption of Term for 


: 
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ſed for 


Years veſting in Executors, Debts 


do be paid out of it, .according to 
Precedency or Superiority at 
Common Law, Page 72. Caſe 18 


8 


N. 
Ne cxeat Regnum. 
_exeat Regnum granted a- 


E 
N gainſt Husband, againſt whom 
Sentence in the Spiritual Court 
for Alimony, 26. c. 6 


—— — 


P. 
Parties. 
Arties, all the Tenants muſt be 
ſo, where Contribution to a 


rent- charge pray d for, 15. c. 16 
Parties, where all the Obligors 


| ought to be ſo, 15. c. 17 
Partners. 
partners in Trade, no Survivorſhip, 
16. % 19 


Partners in a Ship, he 
ſtain no Toſs, ſhall have no Be- 

nefit, ü torn F 
Partner ſurviving, not ſuing the 


that can ſu- 


„ 0 2111. c. 1 Debtors; the Court ordered an 
Mortgage of ſixty Years ſet up, the] able Attorney to do it, 35. c. 12 
Court order'd it to be cancelled, 05 EE ND | 
ö 309. c. 4 Penalty. Foꝛkeiture. 
Mortgagee, Defect of Surrender 


Penalty of a Security, in what 
Caſes a Court of Equity will go 
eee 2 7 . G 
Forfeiture, for Non- payment at the 
Day; in what Caſes Equity will 
relieve againſt it, F. c. 1 
Forfeiture of Copyholder by cutting 


Timber; in what Caſes relie- 
vable, 6. c. 3 


44. c. 1 
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Penalty 


l Fe 1 # iclpal\Pojnts, 
Penalty of Bond, not to be telie| | „„ 

ved againſt, if given in Satisfas- 5 | Þurth aſe, 

tion of an unjuſt Act; 

Page 7. Caſe 6 |Putchafe; iniquitous A greement fot 
Penalty of Bond, to pay Profit of itz not to be enforced | in Equity; 
: an Office j if Office taken away, Pape 6. Cue 5 
Relief againſt it; « 29 C. 1 {| Purchaſes, as again him, an 115 


Penalty of Bond, where ſmall; E- or Truſtee, or Executor, or Stfan- 
quity will not relieve, 51. c:13] ger buying in Incumbrance for 
Penalty i in Caſe of Trade, no Re-] leſs than is due upon it, to be 
lief againſt it, 8 Cr 14 allowed ho more than id; 

| | 5 83 <p 1 

Poztion, 5 Purchaſer of Copyhold, Equity 

not reverſe àn erroneous 
Portion i is charged voluntarily. upon | ment in Court. Baron again | 
an Eſtate, which is after ſettled] 44. k. 1 
in Jointure; the Husband deviſes Parchaſe, Enj ;oyiiicht under it for 
i another Eſtate in Lieu of the twenty Lears; the Validity ef the 
Jointure, which the Wife will} Title under a Will; not to be 


not accept; the Portion ſhall be conteſteſ. ! 38.673 9 
I n wr deviſed 1 Pardliaſer being decreed above thir- = 
10. 6. 44 ty Years ago, to pay his Parchaſe- | = 
Moriey; Payment ſhall be'; * | 1 
Power. med, 715) oa = 
Purchaſe, Articles for it; . fe = 
Power of Revocation, where Equi-| enforced in Equity, except gain- "a 


ty will ſupply a Dees in it, ed with all imaginable 17 


57. c. 3 3. ET 
Power to ell Lands, where Equi- Purthaſet has equal” Equity with 
ty will ſupply a Defect in itz Creditor, 1. 1 if 
e 37 c. 3 Purchaſer without tice, ou | _ 
Power to ol ge Tale, where E Plea good; 33. 6:7 1 
uit will a Defec in it, 61. 6.1 3% 
2 "ey 58, k. 3 Pufchäſer wirkoug Notice; falt 
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protect his Purehaſe by Bigug In- 
where to charge one's own, or . -eumbrance bought in, al r. 2 _ 
another's, 58. c. 3 Purchaſer ſeized a Statute which = 
Power to limit Lands, where E-| would have falten upon ne E 
quity will fupply a Defect in it ſtate; yet the Advantage not to 1 
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A. Table. of the principal Pointi. 


| which the Father was to pay; 

n age 45. Caſe 1 

| SatisfaQtion, Deviſe byt the Husband, 

© pe Bent. . where to be a Satisfaction of a 
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The Earl of Coventry Caſe. 
ful to and for any Perſon am Perſons who by Force or 2 irtue 
of this my Will, or any Codicil or Codicils to be added to this 
m; Will, ſhdll tt any Tini or Tinkes hereafter bt ſeiſed of 
any of ny Manerd « or Lotdſbips, Meſſuages, Lands or 
Tenements, by any Writing or Writings indented under 
his Hand and Seal, or Hands and Seals, to limit and ap- 
point any ſuch Manors and Lordſhips, (except, &c.) and 
tiny of the ſaid Lands, Tenemonts, Tithes and Hetedita- 
ments, not exceeding in the ole 506 l. per Ann to 
any Wife or Wives which ſut hh Perſon or Perſons ſhdll happen 
0 margp, for her. or their reſpettive Life or Lives, for 
ber of their Jonture.or Jointwtes; Jo, as ſuch Perſon or 
Pxrſons ſhall hude with ſuch Wife or Wives, upon ſuch 
Marriage, a Portion equivalent for ſuch a Jointure. 
Thomas the elder Son died without Iſſue Male. 
Gilbert the. younger Son diet} without Iſſue Male, but 
leſt a, Daughter by A former Wife, the Wife of Sir Wil- 
liam 3 both Defendants. 
© Francs Coventry died without Iſſue Male; hereby the 
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0 whole Eſtate veſted 3 an Malliam Coventry, now Earl of Co- 
LES - "Dentry. eras 

But Earl Gilbert. being ſeiſed of the Eſtate by Virtue. 
„ Will, 00 4 Fe f Narrlag e with ef Plaine 

tiff (his Tecorid* Wit 97 and Sfr ehh, Maſters Ber Fa- 

ther, by. Articles bf Apreertizht Uated' June 245 171 15, 

made between! Ea ifl 9 525 the Grit 195 = Srreuſbum 
Maſters, and 15 Plaintiff Anne his 0 ter of 
the ſec nd Part, inn Cor erat of S5 Tarent 4 Mar-. 
riage and” of 10600 > Which Was aftually paid by Sir s 

Strenſhan” Ma Zts . as the Plainciff : 5 NMarriape-Port! tion, 

Earl Gilbert Kue v Sir N. Wee his 
Heirs, FLAR 44.0 07 1 8ffi: BIKE t ict 0, 

That he, or his Hrs would after 105 v Gries, . tis. 

088 Coſts and ala, Accor ding Power given, 
"> bm by his Fathers Witt or, others {> by. good Eonvey=. 
rk ances; fertle Manors, Meſſuag ec, Lands, &c. 0 Jp 5ool. 

per Ann. upon the Pla 175 for” "her foimture, to com- 

mente in Py, on e 43 bis. Death, i The 
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The Earl of Coventry © Cafe. 
Soon after the Marriage; Earl Gilbert going down to 
his Country-Seat, delivered the Articles to his Steward 
and his Coutt-keeper; and directed them to look over the 
Rentalls; and find out a fit Part of the Eſtate to ſettle 
according to the Articles. Great Difficulty - there was, 
to find out a Part of it, which was clear of all Incum- 
brances. At length the Manor of Moolvey was found to 
be the only clear Part of the | Eſtate, but that was not 
above 400 J. per Ann. During the Conſultation, where to 
find another clear Part of the Eſtate of the Value of 
1001. per Ann. the old Steward was removed; and an- 
other was put in, who was intirely ignorant of the E- 


ſtate, which occaſioned a farther Delay: At length an 


Eſtate called Moolſton was pitched upon; but that being 
in Mortgage, and the Earl not having the Gounterpart 
of the Mortgage, whereby to know what Part of that 
Eſtate was not included in the Mortgage, and the Mort> 
gagee refuſing for ſome Time to take his Money, or to 
ſhew/ his Mortgage-Deed, it gave the Earl great Uneaſt 
neſs. At length the Mortgagee took his Money, and the 
Earl an Aſſignment of the Mortgage, and thereupon 
Part of that Eſtate, not included in the Mortgage, 
was pitched upon; and a Particular thereof being made, 
the Earl ordered Inſtructions to be drawn for Counſel, 
which he intended to carry himſelf very ſuddenly to 
London; but was prevented by an Account of the Ra- 
ging of the Small Pox thermſſGGe.. 111 


Some Time after Sir Strenſham Maſters came to viſit 


the Earl at his Country -Seat, and being very diſſatisfied 
that the Settlement was not made, the Earl delivered him 


the Inſtructions to carry to London to have a Settlement 
drawn; but Sir Strenſbham's Memory failing him, he en- 


tirely forgot that ſuch Inſtructions were delivered to 
him; and upon the Earl's ſending to him to-know what 
he had done upon the Inſtructions, and ſuch an Anſwer 


being returned, that no ſuch Inſtructions were delivered 


to him, the Earl ſhewed great Uneaſineſs and Anger at it. 


Then new Inſtructions were drawn; and ſent to Lon- 
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The Earl of Coventry's Caſe. 
vice and Opinion of ' Counſel, after what Manner the 
Settlement was to be drawn; and thereupon-it was drawn 
and actually ingroſſed, and left with the Earl s Steward 
for Execution, 3 Buſineſs it was to carry all Deeds 
to be executed by the Earl; but the Steward "uy yr 
after, this cauſed another Delay. 

The Earl being ſuddenly taken ill with the Gout, was 
adviſed by his Phyſicians to go to the Bath; and after his 
Return, being {till ill of the Gout, his Phyſicians direc- 
ted, that he ſhould not be troubled with any Manner 
of Buſinels whatſoever ; but about a Week before he 
died, being then in good Health, though his Gout upon 
him, the Settlement was ordered to be brought up to be 
executed ; but a neighbouring Gentleman came to make 
him an untimely Viſit, at which the Earl ſhewed 


great Uneaſineſs, becauſe it prevented the Execution of 
the Deeds for that Time. 


About four Days 1 his Death, his Phyſician: e) gi- 
ving him great Aſſurances of bis Recovery, he ſent his 
Steward about forty Miles diſtant about ſome Buſineſs, 
who carried the Key of his Office along with him, where 
the Settlement was locked up. Two Days after, the 
Earl being taken ſuddenly with the Gout in his Stomach, 
called for the Settlement to be executed, but not being 
to be had, a Meſſenger was immediately diſpatched to 
the Steward to come back with the Key; bark his Lord- 
ſhip died in two Days, before the Steward's Return. 

But the Earl a little before his Death made his Will, and 
thereby gave the Plaintiff a Legacy of 3000 J. befides what 
is ſettled upon her by our Marriage-Articles; and made Lady 
a his only Daughter and Heir, Bxecutrix of the Will. 

The Bill was brought againſt the preſent Earl of (oven- 
ay, and Thomas and Henry Coventry, who were all the 
Remainder-Men behind him; and againſt Sir William. 
Curem and his Lady, being Heir und Executrix of Earl! 
Gilbert; and thereby: the Plaintiff inſiſted, that the Ar- 
ticles alone ought in àa Court of Equity to be conſtrued as 
an Execution of the er; and that the Deeds engroſſed 
were a good —.½ o we ul abi La nds 3 but 
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The Earl of Coventry's Caſe. 3 


in Caſe the Articles and Deeds engroſſed ſhould prove 
defective, or not amount to a ſufficient Appointment 
thereof, then in ſuch Caſe by Virtue of the Covenant in 
the Artitles, the Heir at Law of Earl Gilbert, ought to 
{et out other Lands to her for her Jointure, of the like 
yearly Value; or ought out of the real or MOR Al- 
ſets to make her Satisfaction. 

Mr. Baron Gilbert. The Queſtions, which as I appre- 
hend, will be neceſlary for the Deciſion of this Caſe, at 
leaſt Tack as I {hall break it into, will be theſe two. 

Firſt, Whether any Acts done by Earl Gilbert will be 
binding and a real Lien upon the Defendant, who is in 
Nm ? 

Secondly, IF that ſhould be ſo, whether he has any 
Right to be relieved againſt the Heir or Executor of Earl 
Gilbert, touching his real or perſonal Eſtate? Theſe two 
Queſtions being firſt ſettled, will take in that, which 
will be the Reſolution, I the Decree to be mute 

in this Cauſe, 1 30R 

Now as to the firſt of theſe Queſtions; A am of Opi- = 
nion that thoſe Acts done by Earl Gilbert, will be a real 
Lien upon the noble Lord in Remainder; and for that 
Purpoſe would gladly conſider theſe Powers in general; 

and vrhy particularly in this Caſe, the ER: bs to 
affect the Remainder- Man. 5 

Theſe Powers, when bey firſt care over + into the 1 
Common Law, upon the Statute of 27 H. 8. for trans- Conne 
ferring Uſes in Poſſeſſion, were by the joint Reſolutions of Law. 
the Common Law, taken tod ſtrictiy in Point of Cit- 
cun As they went FR defeat that very Eſtate 
which was raiſed; by the Covenant, and actually ſettled. 
by the Covenantor ho had the Inheritance, hay were 
looked upon as odious, and what merited ne Favour 
whatſover: And therefore it was held neceſſury, a”. i 
every tance, that was appointed in the 'Execu- 
tion of them ſhould be complied with, before” 18 4 
9 deveſt an old Eſtate, or create à new” one. 
This, I fay, was at Common Law; but as ie was 
: contrary to — * ſo this! Court hath alt / ays 
* 


A The Earl of Coventty's Caſe. 
interpoſed, and ſupplied ſuch Defects, where-ever thete 
appeared to be a valuable | Conſideration, as in Caſes of 


Marriage, Jointures, and other like Settlements: And 


of late the Courts of Law have conſidered them in a 
more favourable Light than heretofore; for this Power 
may be looked upon more properly, as Part of the old 
Dominion, which the Owner of the Inheritance reſerved 


to himſelf upon the Creation of the Eſtate for Life, to 


which he annexed it; and I think, it would be contrary 
both to natural Reaſon, and the Intention of the Parties, 
that any other ttt ſhould: prevail. It 1s ſurely 


in every Man's Power to limit and diſpoſe of his own = 


Eſtate upon ſuch Terms as he pleaſes. 
Ihe next Queſtion will be upon the Articles, whether 
they do bind this Eſtate, ſo as to be a real Charge and Lien 
upon the Remainder. As to that, I think, they are. 
Where there is a Price paid, and there comes a ſubſe- 
quent Marriage, which are the Conſideration of Mar- 
Joinreſs riage-Articles, I look upon the Jointrels to be, 'c inſtanri 


a Purcha- 


ſer. that the Price is paid, and the Articles ekecuted,” a Pur- 
Purcha- 


fe. Chaſer for a valuable Conſideration. In all Caſes, whetwi an 
fore legal Agreement 15 entred into in Contemplation of a valuable 


Convey — 


ance, is Conſideration, when that is performed, it is but Juſtice and 
: omen an Conſcience, that the purha gr ond have an immediate 
Equiy, Right and Ownerſhip, in what he hath ſo purchaſed: And 
ere of therefore a Court of Equity, before the necnitiog of any 
face, legal Conveyance, looks upon the Party to be in immediate 
Poſſeſſion of ſuch E tate, and to have a Power of deviſing 
and giving it away; nor have I heard of any Caſe, which 

in any Degree impeaches this Doctrine, but < angle Caſe 
amcles of Powel and Powel, where a Tenant in Tail had artieled 
by Te. to levy a Fine and ſuffer a Recovery, but afterwards re- 


nant in 


Tail ſhalt fuſing, the Court of Chancery decreed, ©: that his Heir 
1 ſhould not be held to a ſpecifick Performance; ; but the 
Reaſon of that eee will appear to turn up- 
on another Foundation: It was | becauſe the Heir in 
Tail came in under the Statute de donis, and is in by 
Virtue of that Statute ſingly; and not any Way deri- 
ring from the Anceſtor Who contracted: | But if it 
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The Por / of Govenery! s Caſh 
; Had: heen an Entail in Equity, this Court would have Artie 


2 75 


forced the Heir to coy . with: ang 1 made by his by Pe- 
2 Anceſtor. n eas). 5 „ Yo 116 1 6 
e \ TY tis " Equiy ſhall bind his Iſſue. 


There vally 0 . Caſes mentioned to the ſame Volun-. 


f pur urpoſe, but I think; they all fall under this general RN, 
Reaſon, that the ny he who. came into this Court for Peciex 


Perfor- 
Relief, were Volunteers; and there was no Bargain made, mance of 
no Price paid, nor the Party any way damaged; 4 core bad 
therefore he could not hope to recover any Damaged at * 


» Law, for the Breach of ſuch Covenant. 
And as to the other Set of Caſes, that this is not a . 
gal Lien upon the Eſtate, I cannot ſee what Weight that 
can have in a Court of Equity, fince that is the very 
Reaſon, that obliges the Party to come here for Relief. 
There is one Caſe, I think has nat, been mentioned; n- 0 
that of Smith and Wooley, - which was a Power to limit = by 
and appoint Lands by Will, ſo as the ſame was ſigned en 2 
and Sealed; although it was not ſigned and ſealed, yet a a, whe 
Paper which! purported to be a Will, and was really Auch * 
before the Statute of Frauds and Perjuries, amounted to and [ſeal- 
a good Declaration of ſuch Power: But I Queſſiont fe _ 
whether it may be ſo-fince chat Statute, unleſs there had B of 
been ſomething ſigned and ſealed by the Party; and theres Peri, 
fore I cannot lay any! Streſs upon the Draught of the 
| Will, which, was prepared in this Caſes ſo a8 * make the 
„ ſame amount to an actual Execution of the er: But 
my preſent O Opinion is, upon all the Gircumiſtatices, that 
this is ſuch 4 Defedd,; as is phiparFos the Relief of this 
| Court. 2 $443 DIE 41. 1 1011, 30 1 4741 53 8ff9 9 1 bo 118 Fo 
As to the nd Olen, whether the Plaintiff has 
any Right to be relieved againſt the Heir or Executor of 
Earl Gilbert, touching his real or perſonal. Eſtate? The 
Covenant is, as 1 Wes obſeryed, that the Earl or hie 
Heirs, or his Executors ſhould ſettle Lands in Burſuance | 
_ of: that Fonien, or otherwiſe: It hꝗs been ſaid at the Bar; 
that the Words, or othermiſe, at the End of dhe Covenant; t 
hould be look d upon! as meer technical Words in the Wer 


etre oP 


math 30 e they ould have no: Operation to e 
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= The Earl of Coventry's Caſe. 
Works charge the real or perſonal Eſtate of the Earl. That, in 
1 2 my Opinion, i is Cramping the Articles too much: For to 


out of 


Wilts, or reſect any Words out of Wills or Conveyances, it muſt 
— 2 appear. exceeding plain, that nothing could be meant or 
er intended by them. This hath been a ſacred Rule in all 
plain, Expoſitions, and what, if once departed from, may in- 
thing Troduce the greateſt Inconveniences, and by Degrees can- 
could de cel and defeat the Rint of all written Agreements what: 
by them. " {oever. BA Off 
My Apprehentine-1 is, that the Words, or oberwiſ, ad are 
auxiliary to the real Lien upon the Eſtate by the former 
Words. That I take to be the natural and general 
Conſtruction, as I look upon it, that the Marriage was had, 
and the Portion paid in Contemplation of the Powey ; 
and if the Earl had not had ſuch a Power, © ths 
— Marriage bad never taken Effect; and therefore the Do- 
minion he had over the Eſtate by Virtue of the Power, 
- mult be reckoned to be the Contideration of the Marriage, 
and the original Foundation of this Jointure z but the 
Words, or otherwiſe, make the Obligation he was under 
of providing for this Lady fill ſtronger than it was be⸗ 
fore. The Power was a Lien only upon the Heir, and 
* alone in Execution of the Power * have den ob- 
1 to make good the Jointure: But as the Eſtate was 
loaded with many Incumbrances; which mult have been pre- 
viouſly fatisfied and diſcharged before fuch Jointure could 
take Effect, it was but a prudent Proviſion, to bring the 
Aſſets, Which were to come to the Hands of the Execu- 
tor, in Aid of the Proviſion he intended for his Lady, 
and to make the Executor auxiliary, in os the Land yo" 
et defective. „ e 
This Expoſition is grounded upon a „ Princig pal of E. 
quity, that - whenſoeyer there is a Debt — a real 
Eſtate, the Executor ſhould aſſiſt the Heir in Nying it, 
9 becauſe the Aſſets are the p proper and natural Fund for 
Mort- ' arisfying! ſuch a Debt, ſince if the Teſtator himſelf had 
be bad in his Life-time diſcharged it, the Aſſets would be by {0 


ourof the much the leſs. conſiderable ;- And that as Mortgages, 


fate. WHINE are due to the deceaſed, bo in Increaſe of the per- 
S450 {onal 


- I 
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The Ear. of Coventry' 1 Caſe, — 


ſonal Eftate, fo it ſeems to be juſt, that the ſame Fund 
ſhould be applied towards ſatisfying them: And therefore 


it is, that Courts of Equity do every Day ſettle Propor- ; 


tions and Contributions in theſe Caſes between Heirs and 


Executors; but here it cannot be preſumed, that Parties 
had it in their Intention to babe any Thing but the 
Power; and therefore to bring in the perſonal Eſtate, 
would be creating an original Power, 2 * is no where 
taken Notice of, nor does it appear to have been intend- 
ed in the whole Negotiation. This, I ſay, world be 


ſubltitueing a new Power inſtead of an old one. 4 


Mr. Baron Price. This Power, I take to bes a Power 
coupled with à Truſt, which runs through the whole 
Eſtate; fo that any of the Remainder-Men, who ſhall 
at any Time take an Eſtate under this Will, is to be con- 


ſidered but as a Truſtee, in reſpect of any Jointrefs, who 


ſhall take in Purſuance of the Per reſerved by the- Will. 
Now if notwithſtanding any Defect in the Non-obſer- 


vance of Circumſtances, the * Eftate ſhould not be 


convey'd i in Virtue of this Power; yet as ſhe paid a'valu- 


able Conſideration, for what Was Bendel to be paſſed 
under this Power ; there is the ſame Foundation en. 


gdering her as a Ceſtuy que Truſt, as the other a Truſtee: 


And what can be a more pioper Caſe for this Court to de- 


cree Relief in, than when ſuch a Perſon demands 3 Con- 


veyance of the Lb Eſtate, and an Account of 1 


Franeid 


T here i is a wide Difference dete van these kind of bn Diffe- 


eri, and Powers of Rerocarion. The later being gene⸗ — 
rally annexed to voluntary Settlements, and al way 


T tend Powers of 


— 
| and 


ing to overthrow and defeat Eftates, have t _ 


2 been looked upon EN odious both 1 m Law and Ec uty $ Appoint- 


But 1 have never known it otherwiſe,” bur. chat Powers Tame: 
hke this f III Queſtion have always had 4 liberal enſe and = uity 


e ucesin- 


Conſtruction pur upen thei,” 5 is the Honour and complea: 


Glory of a Court of REqu e all Acts into Ex- of 
ecution as near as poſſible CONN the Badr of the Parties: ee 


mages 
ſuch be | nk 


vered at 
1 Law. 1 


And hence it is, that we fee conftant Application made to . 
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The E arl of Coventry «Caſe: 
ſuch Courts, for a ſpecifick Performance of Articles and 


other incompleat Agreements, which the Parties at Law 


could have no Compenſation for but in Damages. They 
go always upon this, that where the Subſtance of rhe 
Agreement is performed, they will ſupply any Defe& in 
the Form. So that this would amount to a good Execu- 


tion of the Power, had there been no other 'T ranſaction, 


but that of the Articles only; but this Caſe goes a great 
deal further; for after the Marriage, Earl Gilbert declares 
his Intention in the ſtrong geſt and moſt effectual Manner: 

He orders a Deed to be Irony and a Draught was accord- 


ingly prepared, where certain Lands were actually ſet out, 


and appointed to be veſted in Truſtees for the Uſe, of the 
Plaintiff; and the Conveyance had been executed, if 
Death, which is the Act of God, had not prevented it. 

But it may be further obſerved, that although the De- 
ſignation and; Appointment of theſe Lands was to come 
from Farl Gilbert, yet the Eſtate was to more 
in Reality from another: For as according to the Re- 
0 olution in Sir Edward (leres Caſe in the 6) Re- 
port, if a Feoffment is made to the Uſe of a. Will, the 
Eſtate, in ſuch Caſe is derived not from the Will, 
but the Feoffment; ſo the Articles which interp poſed in 
this Cie, are only rec bog of the Will, which firſt 


5 created the Power. 


But it is objected, oY the particular Te 5g are not 
ſpecified i in the Articles, to which it may be anſwered, 


.- . that, certum eft, quod certum reddi poteſt; for there is a 
Relation to ſuch, Eſtate, as is compriled i in the Will; and 
he cannot. ſettle. any, but what f is Part of the Eftate ſo 


referred to. 


FT here have been other Obje&tions Kenn Tg in this Caſe, 4 
- firſt, that he covenants for himſelf, his Heirs, Exequtors 


205 and Adminiſtrators, that he would ſettle, or would pro- 


cure to be ſettled, Land; of 500. per Ann. purſuant to 
the 1 — reſerved. to him, or otherwiſe ; it 18 ſaid, that 
this is not a perfect Declaration or Execution of ſuch 
xcauſe the Words, or otherwiſe, leave it looſe, 

18 and 


The Earl of Coventry Caſe. 
and he was thereby at Liberty to have ſettled anothet 
Eſtate for the Plaintiff's Jointure. I don't know that in 
common Underſtanding, any great Streſs is to be laid 


upon the Words, (or otherwiſe) and that they are of any 
great Weight, being generally inſerted in all Covenants 


by Conveyancers. But granting them the ſtrongeſt Im- 
port and Signification, I think they have this obvious 
and natural Meaning, that Earl Gilbert might be at Li- 


berty to make a Proviſion for his Lady out of another 


Fund, or that if the Eſtate, to which the Power extend- 
ed, ſhould prove ſhort or defective, he ſhould be obliged 
to aſſign another Fund for ſupplying ſuch Deficiency. = 


So that without deſcending minutely into the ſeveral | 
Authorities, which have been cited, I take it to be mani- 


feſt from the Reaſon and natural Juſtice of this Caſe, 


that it is incumbent upon a Court of Equity to execute 


the Intention of the Parties; to ſupply the Defect of 
any Circumſtance in the Execution of this Marriage- 
Agreement, and to let the Lady enjoy the Benefit of that 
Proviſion which her Husband intended for her, and her 
Friends who carried on the Treaty of Marriage, had in 
their View : And though it has been ſaid, that this is the 
Caſe of an Heir at Law, who is to ſupport the Honour 


and Dignity of a Noble Family; yet it ought not to be 


forgot, that it is alſo the Caſe of a Jointreſs, who has 
been at leaſt equally the Favourite of a Court of Equity. 
_ Maſter of ibe Rolls. This Cale, in my Apprehenſion, 


= maybe reduced to one Queſtion only, via. Whether the 


Plaintiff by Virtue of her Marriage- Articles, hath a ſpe- 


eißck Lien upon the Lands in Queftion? Although in the 


3 


Courſe of this Argument, a: {ſecond Queſtion has been 


made, viz. Whether ſhe ought not to take her Remedy 


againſt the real or perſonal Eſtate of her deceaſed Lord? 


But the Determination of the firſt Queſtion will, I take 


it, put an End to the Second; for if the hath, by Virtue 


of theſe Articles, a ſpecifick Lien upon this Eſtate, I don't 


ſee, that the is bound in Favour of the Remamder-Man, 
to depart from it, and take her Remedy either againſt | 
. (©) FF 
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10 The Earl of Coventry Caſe. 
the real or perſonal Eſtate: As ſhe need not do it, ſo, 1 
conceive, ſhe is not bound to do it; but on the Contrary 
ſhe having that which was intended for her, made good 
to her, ſhe muſt abide by it. 

I ſhall in the firſt Place confider, under what Qualifi- 
cations the Plaintiff ſtands before the Court. She is 4 
Purchaſer for a valuable Conſideration, and unprovided 
for, unleſs this Court {hall think fit to relieve her; 
at leaſt not provided for in ſuch Manner, as. was agreed 
to, between her Husband and her Father, who treated 
this Marriage on her Behalf: And in both theſe Cir- 
cumſtances, as well in Regard that ſhe is a Purchaſer, 
as that otherwiſe ſhe will be unprovided for, ſhe is in- 
Marriage titled to have the Benefit of theſe Articles. When I 
ace ſay ſhe is a Purchaſer, I muſt take Notice, that ſhe is 
deration ſo, not only in Reſpect of the Marriage, which alone 


to make 


the Feme Would be a ſufficient and meritorious Conſideration, but 
ws likewiſe, in Regard of a very great Fortune, which ſhe 
brought into the Family. It has been ſaid indeed; that 
the Noble Earl the Defendant ftands in very favourable 
_ Circumſtances, as he is the Repreſentative of the Fami- 
ly; and therefore this Charge ought more properly to be 
laid on the perſonal Eſtate, the better to enable him to 
ſupport the Honour of it; but if there is any Weight 
in this, it ought to be conſidered, that the Plaintiff s ; 
matrimonial Right of participating in the Honour, 
gives her no leſs a Claim to the Indulgence. of the Court. 
I think it proper in the next Place to take Notice, 
that altho the Plaintiff is thus qualified, ſhe has never- 
theleſs brought her Bill, not only againſt the preſent 
Earl of Coventry, but to. againſt the Executrix of the 
late Earl : In which, 1 think” ſhe was very properly ad- 
viſed, leaſt if the Court ſhould be of Opinion, that ſhe 
was not relievable againſt the preſent Earl, they might 
do her Juice againſt the other Defendant the Bac: 
trix of the late Earl; beſides it was proper, to make 
the Executrix a ag, becauſe . of the Plaintiff's De- 


2 mand 
ad of . 1 * 5 Ls 3 0 „ 8 » 
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The Earl of Coventry Caſe. 
mand of her Lecacy of 30001 & which ſhe hath _ 
the perſonal Eſtate. : 
Heere I think it proper to mention an Ob ge dlion, vis. 
That as the preſent Earl is but Tenant bor Life, the 
Plaintiff, if ſhe would have bound the whole ee 
ougght to have made his eldeſt Son, who has the next Re- 
mainder in Tail, Party to a Cauſe, where a Charge is 
ſet up, which may affe& the Eſtate after the preſent 
Earl's Dearh : oi I think, the Defendant was well ad- 
viſed; not to take Notice of this, ſince if the Plaintiff 
would put off the Cauſe, and in order to make her De- 
cree more concluſive, would make the Earl's eldeft Son a 
Party, it would only create more Expence to the Par- 
ties; But thus far, the not having brought the Remain- 
der- Man before the Court, will influence the Relief, 
which the plaintiff can kane at this Time, that it will 
not be ſo extenſive, as if he had been made a Party ; for 
then ſhe might have had a. Decree to hold and enjoy du - 
ring her Late, and have bound the whole Inheritance, 
Whereas now the can only have a Decree to bind the E- 
ſtate of the Tenant for Life, and of the 1 a 
Remainder- Men, Who are before the Court. | 
Having premiſed thus much, I cannot but, 
char Powers ariſing out of Uſes, did originally long to * out 
Courts of Equity only. Before any of che Statutes rela yetonges 
ting to Uſes, Courts of Law could naher judge of the or Katey 
f Conf deration of Lies, nor of any Conveyance to Liar; only 1 
nor conſequently had any Juriſdiction concerning Powers, = 
which aroſe out of them; but they appertained Jolely * _ 
in Point of Juriſdiction to Courts of Equity: Now in- 
. thoſe Statutes, and particularly that of the 27 H. 
3 bath by transferring. Vſes. into Poſſeſſion, incorporated 
them together; they are berome legal Eſtates, and ber 
long to the Courts of Law: to judge of; But ill; were The Con- 
this A Conveyance to Uſes executed, or a Common Lap 3 
Conveyance, . the Confideration of any equitable; Intexeſt «ny equi 
4 the Eſtate conyeyed, ongs to Courts of Equity by tereſt 


in a Con- 
887 Virtue veyance 


to Uſes 
belongs to Courts of Equity, notwirhſtanding the Statute gf Uſer. 
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The Earl of Coventry's Caſe. 
Virtue of that original Power which they had before the 
Making of any of thoſe Statutes, and which is not taken 
= by any of them; and conſequently, I think, the 
preſent Caſe comes before the Court as properly, and in 
- 4 Light, as it would have done before the Statute 
of Uſes. , e | e 
Before the Statute of Uſes, Ceſtuy que Uſe in Fee had 
a Power to make an Appointment of the Uſe, or of any 
Part of it; and this would have enured by Way of Di- 
rection to the Truſtee to ſtand ſeiſed to ſuch Uſe, or to 
convey ; and the Judgment and Conſtruction of ſuch Ap- 
pointment belonged to a Court of Equity, which alone could 
compel the Truſtee to convey ; and ſince the Statute, if Ceſtuy 
que Uſe for Life with a Power, covenants for a valuable Conſi- 
deration to execute his Power, and in the Execution it proves 
defective, this Court aids the Execution of it, and makes 
it effectual. Nay further, if he doth not execute his 
Tenant Power at all, this Court, I conceive, ought to decree an 


for Life 


for Life Execution of that Covenant, as it would of any other 
Power, Covenant for a Conſideration, and compel him to exe- 


nants for Cute his Power ; for as the Juſtice of the Court makes 
a valu- 


able Con. good a defective Execution againſt the Remainder-Man, 
ſidera= ſo if the Tenant for Life dies before the Execution, 1 


er; this againſt the Remainder-Man after his Remainder takes 


Court will 


My @ Place, as there was before, for by the Covenant the 


Exccuti- . 

on er a ſoever it comes. 
Non-Ex- 85 POP 
ecution againſt the Remainder- Man. 


defettive Purchaſer has a Lien upon the Eſtate, into whoſe Hands 


— Of 


The Aiding an imperfe& Conveyance, and the car- 
rying into Execution a Covenant to convey, ſtand upon 
the fame Foot in all reſpects. If Tenant in Fee makes 

an imperfe& Conveyance for a valuable Conſideration, 
this Court will ſupply that Defect, and decree an ef- 
fectual Conveyance to be made. So in like Manner will 
this Court decree a Conveyance, if he covenants for a 
e | valuable 


1 1 


7 be! Earl of ce by 13 
valiable Conſideration to convey.: To come nearer to the Temnin 
preſent Caſe : A Man ſeiſed in Fee of Lands of 1000 & nan d 


nants to 

per Aun. covenants to ſettle: Part of them worth 500 L. Ele „, 
per Ann. though the Lands be not ſpecified, there can gb 
BN t O00 

be no Doubt but ſuch Covenant would be carried into per Arm. 


Execution by this Court. this Court 


will de. 
eree a 


FOR Execution. 


As to the Caſe, that has been mentioned, of a Tenant Temntin 
in Tail, who without levying a Fine, or ſuffering a Res veys 
covery, makes a Conveyance to a Purchaſer for a valu- Fine or 
able Conſideration ; I agree, the Court would not decree 7,0 


it to be made good againſt the Iſſue in Tail, or the Re- fu ner 
mainder-Man, for the Reaſon that hath been given by bind cho 
Mr. Baron Gilbert And I would add this further Obſer- * 
vation, that a Common Recovery being held to be abſo- wander 
lutely neceſſary, to take the Eſtate- Tail out of the Sta- 
tute de donis, then only it is, that the Conveyance is 
ſubſtantiated : Nothing can deliver the Eſtate out of that 
Statute, but ſuch a particular Form of Conveyance, and 
therefore if the Party hath not uſed it, it remains ftill 
within the Reſtraint of that Statute. Indeed 1 don't 
know any Caſe | whatſoever, wherein the Form of 
Conveyancing is ſo eſſential, as in the Caſe of Menant 
in Tail; for a Common Recovery muſt be had, to det 
him into the abſolute Dominion of the Eſtate; unleſs ie 
be of an Eſtate- Tail without any Remainder; and then a 
Fine by the particular Proviſion of the Statute of 4 H. 7 
is ſufficient. | 

To come to the preſent Caſe: In order to e 
it, it is neceſſary to conſider the Articles upon the 
Plaintiff's Marriage, as they are relative to the Will of 
Earl Thomas: And here I muſt ſay, I differ from the 
Counſel as well of the one Side as the other, in ſome 
particulars. I think, that Earl Gilbert had his Election 
to make this Conveyance either by Way of Appointment 
en to the Power, or to convey or procure to be 
| D reinen 
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cofiveyed an Eſtate in Fee-ſimple. Notwithſtanding | 
what the Plaintiff s Counſel have objected, that the Word, 
Heirs, ought to be rejeCted, as inconſiſtent with the Pro- 
viſion, which was to take Effect immediately after the 
Death of Earl Gilben, which it is impoſſible it ſhould do 
( ſay they) in Caſe ſuch Proviſion was to be made after 
his Death by his Heir; yet here are Words, whereby 
he hath a Liberty to execute thoſe Articles, by appoint- 
ing the Uſe purſuant to the Power, or by conveying Lands 
in Fee- ſimple; (though I don't think he would deliberate 
long upon that Point, whether he ſhould charge Lands, 
which were already ſettled upon the Remainder-Man, or 
thoſe which he had abſolutely in his Power) but that 
which ſhews he was to have an Election is the Words, 
or procure to be conveyed, which mult neceſſarily have Re- 
lation fo Lands in Fee-ſimple only, becauſe the Power of 
Appointment undex the Will, being perſonal to the Earl 
himſelf, he could not transfer it to, or procure it to be 
executed by another, ; 2: 
Taking this Expoſition then to be right, there is no 
Reaſon, that becauſe Earl Gilbert thought fit to contract 
for Lands, which were in his Power, and alſo for Lands, 
which were not in his Power, that the Party with whom 
the Contract was made, ſhould thereby be prejudiced as 
to the Lands which were in Earl Gilbert's Power: And 
the Queſtion coming to be, whether within the View 
and Intention of the Parties, theſe Articles ought to be 
conſidered as a Charge upon the Lands, which he might 
charge by Virtue of the Power in the Will, I muſt be of 
Opmion, that they are a Charge upon that Eſtate, 
and that the Alternative was but auxiliary, and put in as 
a Proviſion, in Caſe of a Default of Sufficiency of the 
Eſtate compriſed within the Power; and e that 
the preſent Lord cannot deliver himſelf from the Exe- 
cution of that Power, which was certainly within the In- 
tention of Earl Gilbert to have executed, and was: as 
clearly within the Intention of Sir Strenſham Maſters, 
who muſt be thought to expect and depend upon a 8 
| viſion 


a 


be taken at that Value (for 3 it is not ſuggeſted 25 thoſe y. 


The Earl of Coventry Caſe. 
viſion- out of thoſe Lands, which he knew the Earl had 


0 


a Power to ſettle, rather than out of Lands, which 
it did not appear he had then purchaſed, nor was it 


certain he ever would: And accordingly Inſtructions for 
Counſel to draw a Settlement of Lands within the Power 
were delivered to Sir Stranſham Maſters, which is a ſuffici- 
ent Evidence of his Concurrence, if that were neceſſary : 

and -I take it, that the Articles are a Lien upon the 


Eſtate, notwithſtanding | particular Lands are not 


mentioned, but only a general Covenant to ſettle Lands 


of the Value of 500 l per Ann. for in the Caſe I juſt 


now put of a Covenant to convey; If a Man ſeiſed in 
Fee of Lands of 1000 L per Aun. covenants to convey 


Part of thoſe Lands of the Value of 500 J. per Ann. the 


Covenantee hath an equal Right to Dare 5001, per Am 


of the 1000 per Ann. 3 if the Lands had 


been ſpecified: That being certain, which may be redu- 
ced to a Certainty, and this Court having 2 exerci- 
ſed 2 Power of ſetting out Larkſs, / | 

Now although I am of Opinion that the Plaintiff 8 Whether 
Counteſs would have been entitled to Relief, had there lar) Steps 
been no other Tranſaction than that of the Articles unter 


doing an 


and the Marriage; and it may not be neceſſary for me =. 
to ſay any Thing as to the particular Lands intended Man * 
to be ſettled by Earl Gilbert, with great Advice, uporr 3 
inſpecting his Writin and conſulting his Agents; nor geh 
doth it ſeem to be ” much Conſequence to either Par- Dearh, 

ty, whether 500 L per Ann. be ſet out by Commiſhoners aided by 


appointed by this Court, or the already fpecified e Tant 


of Equi- 


Eands' do exceed 5001. per Ann. but on the other Side 
the Contrary hath been alledged, that they rather fall 
ſhort, than exceed that Value, and this hath not been 


_ diſputed by the Defendant's Counſel) Iſay notwithſtand- 


mp all this; yet the Plaintiff's Counlel having laid a great 
wage up upon this Point of the Defignatio of the Ende 
art 


Gubert, "1 maſt ſay; That where' a Man may do 


or e fre to do an Ach and reſolves to ds it and makes 


ſome 


1 Earl of Coventry's Caſe 


ſome Steps towards it, and is prevented by Death from 
carrying that Reſolution into Execution, I cannot think 
That a Foundation for Relief in this Court. It is true, 
there has been a Difference taken between Acts a Man is 


bound in Conſcience to do, and thoſe he is under no Obli- 


gation to do: It is ſaid, where he is bound in Conſcience, 
there Death will not prevent the Effect of his Reſolu- 
tion; and the Caſe of Smith and Aſhton, 1 Ch. Caſ. 264. 


| hath been cited for that Purpoſe; but when that Caſe 


comes to be conſidered, it doth not warrant that Doc- 
trine : Tenant for Life, with Power to charge his Eſtate 
by Deed or Will with 500 J. by way of Proviſion for 
his younger Children, ſent Inſtructions for the Draught 
of a Deed for that Purpoſe, but before the Conveyance 


was prepared, died. The Court did not think that Ac- 


cident a ſufficient Foundation for Relief, but having di- 
rected a Trial, whether thoſe Notes were Part of his 
Will, it being found they were, the Court decreed ac- 
cordingly for his Children: Now if the Court could at 


firſt have relieved in that Caſe, they! had no need to di- 


rect that Iſſue. 


This Caſe is cited by! the two chief Juſtices in Argument 
of the Caſe of Bath and Mountague, and is there taken 
ſtript of that Matter of the Notes found to be a Will, 
_ repreſented in this Manner; That if a Man hath it in 
his Intention to execute a Power for the Benefit of his 
younger Children, and is ſurpriſed by Death, a Court 
of Equity ought to. aid : But this not being an original 
Opinion of thoſe very learned - Perſons, but relative. to 
the Caſe cited, it can be carried no farther than that 
Caſe doth warrant: I don't ſay, but in the Caſe of a 
Proviſion for younger Children, ſome ſolemn A& done 


by the Parent, the Nature of which the Court will 


judge of; and though i it be ineffectual, it may be reaſon- 


able that a Court of Equity ſhould aid it; and theſe de- 


fective Executions of Powers are frequently aided; but 
where a Man is only preparing to do an Ad, and he 


may or may. not do it, it ſeems pretty difficult to make. 
2 | thoſe 
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thoſe preparatory Steps to amount to ſuch an Execution 


of his Power, às this Court would make effectual. 


Indeed no one can ſay in this Caſe; but that the late 


Earl was bound in Honour and Conſcience to execute 
this Covenant; and it appeats fully by the Proofs, that 
he thought himſelf under that Obligation: It appears 
that he had the greateſt Anxiety upon him concerning 
it, and therefore it would have been an hard Caſe if the 


Plaintiff ſhould loſe her Jointure, had it gone only upon 


the Foot of Accident; but from what I have already ob- 


ſerved, it may be abſolutely reſted upon the Articles, 
and therefore I think it altogether unnieceſſary to deli- 


ver any poſitive Opinion, how far independent of the 
Lien by the Articles, all that followed, would have as 
mounted to ſuch an Exectition of the Power, as this 


Court would have made effectual: But upon the whole, 
I am clearly of Opinion, that the Complainant is en- 


titled to be relieved. 


Lord Chanceloy. Many Caſes having been cited, which 
were alledged to be parallel to the preſent one; I was de- 


firous in a Queſtion of ſo great Importance, that they 
might be firſt looked into, and that I ſhould be after- 
wards aſſiſted by my Lords the Judges, before I came 
my {elf to any Reſolution upon it: And they have ſet 


this whole Matter in ſo ke clear a Light, that as it 


gives me no Manner of Difficulty in giving my Jjudg- 


ment, ſo it would be vain to go about to repeat the many 


Reaſons, that they have been pleaſed to ground their G- 


pinions upon. . 

I ſhall however touch upon ſome few Particulars, and 
that very briefly; It will give a great Light to this Mat- 
ter, to conſider what was probably the Intention of the 
Noble Earl, who: firſt created this Power. He is provi- 
ding, that whilſt the Eſtate: ſhould, as much as in him 


lay, attend and accompany the Honour, (which could be 
| beſt effected by making every Perſon that was likely to 


ſucceed, Tenant for Life only,) it ſhould, notwithſtanding 


the Narrowneſs of ſuch Eſtate, be in the Power of every 
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doch Perſon, to make an ample Proviſion by Way of 
Jointure for his Lady: And that Noble Lord, as he had 
the Honour of being firſt created Earl, might have well 
5 himſelf under the greater Obligation to the 
Crown, not only to provide 5 the Support of the Ho- 
nour in the Male Line, but likewiſe for the Subſi- 
ſtence of every Lady, every ſuch Remainder- Man ſhould 

bappen to intermarry with, 

ubiebehbe But not only in Regard to this 1 i: 

Peron on of the Party who felt created this mer, but alſo as 


convey- 


ing re- the Power which a Tenant for Life reſerves to himſelf - 


ſerves, 1s 


Part of Over an Eſtate which he depa rts with, has been very 

pools properly called a Dominion which he has over it, and is 

on. Part of that antient Eſtate; which he had before fuch 

Settlement ; I think the Opinion and Advice that has 

been offered to me, is perfectly right; viz, that the Ex- 

ecution of this Power ought to have a liberal Conſtruc- 

tion, and therefore it is to me exceeding plain, that this 
Land is bound and affected by the Articles. | 

The only material Objection that I have heard men- 

tioned, was by Way of Diſtinction between Caſes, where 

there is another Remedy to which the Party may reſort, 

and where there is none. It has been laboured indeed, 

that in this Caſe there is another Remedy; but I appre- 

hend, that all that has been offered, amounts to no more, 

than that there might have been one. But whether there 

was, or was not; I take the principal Queſtion here to 

be, Whether, when the other Part of the Covenant ſo 

much inſiſted upon, is unperformed, nay unattempted to 

be performed, (for any Proof that has yet been offered) 


the Complainant ſhall be deprived of a Remedy, expreſ- 


ly granted and provided for her, and to which ſhe is en- 
titled, without injuring any third Perſon, whatſoever. I 

cannot but look upon it, that if the Earl had any other 
Eands of which he was ſeiſed in Fee, Sir Strenſlam Ma- 
Pers, knew nothing of it; and if the Earl had no other 
Lands; in Fee - ſimple, chen the Covenant lays an abſolute 
Lien upon this Land: But it is true, the disjunctive 
4 „„ Words 


3 "Wk. left a a Eads th m Lord to have * Wötber 1 
=.” , which would have delivered the Eftate from 5 2 4 
* i x: 4 this Lien; ; but would it not be a moſt extraordinary E. 
Ef 8 ition of this Covenant, and what mult tend entirelß 
o defeat the Intention of the Lady and her Friends, 
| 5 80 0 becauſe his Lordſhip had a Liar to ſettle other 
Lands, (if any I hid, or ſhould purchaſe here- 
_ "- after) therefore ſhe ſhould loſe her Lien u pon that Eſtates  - 
wich was firſt: bound an&contrafted "= When be hath ©, 
made no other Settlement? That the principal Covenant 1 
---- ſhould be tripped up and defeated by that lich Was . 12 


5 auxiliary 
KEE a9 As to the ther & Oben, "thi this is not to be con- Tenant 


for Life 


| Bored an Execution of the Power becauſe no particu- with . 
lar Lands have been ſpecified ; I do admit, it doth” net aas 
amount to an Execution of ſuch per at Lau,; mej- cxecne | 

tthder poſſibly would it, had be ſpecified the particular bar the / 
Lands, in Caſe they. had exceeded or fallen ſhort of the | my pp 


Value the Power was reftrained to; but though the Par- ee 56 


Cells are not aſcertained; it cannot be contended, but yer it is LM 


that they may be in a Court of Equity; And cherefoud 2 

| had the Caſe reſted ſolely. wow" ts, Article * had been Jy 
ih oy proper for Relief, - ; _ +  minther, 
But, I think, the ſerena steps chik were I cakes; Prepara- 


| Steps 
bare been ſufficient to aſcertam what thoſe "RIS . 


are; for all the Adds ſubſequent to the Articles were not a WI Be 
| voluntary, , but proceeding after the g reateſt Deliberation, which © 3 
upon a Covenant which he was Bu to perform: The bound to $55 Gt 
deceaſed Earl after examining his Papers, 0 enquiring > ea pre — = 
into his Rentals, agrees and directs that theſe Lands Fare? » © Þ 
ſhould be conveyed over, and appropriated to the Uſe of prov WM 
this Lady. Before the Statute of Frauds and Perjuries, for . "oO 
Signing and Sealing were thought ſo little eſſential, that Laa 5 
even the Defect of an Wines at all hath been ſix pph- x 0 
ed; ſo that though the Srature of H. g. enabled # fe. 


nant in Fee to deviſe his Lands by Will in Writing, yet 1 4 


if ſuch Perſon gave Directions to haye his Will wrote, but 
n before LE. Was dhe, Jet it Was well: But e 
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not ly Inſtructions ſent, but a Draught adi 3 
pared _ ;engrofled. after Counſel had been — 

with; and in this Writing, which was intended to be ex- 
ecuted, are contained all the Denominations of the Lands 
ene ton be ſet out for the Plaintiff” S Jointure; but 
the Perſon. dies before the Conveyance i is executed: This 
alone may be conſidered as a very proper Circumſtance 
for Relief in this Court; for it is plain by the fulleſt 
Proofs in the Canſe, chat, he never altered his Mind, 
never came to any new Reſolution, but always expreſ- 
' ſed the greateſt Uneaſineſs, that he tad not Pu the laſt 


0 Hand to 15 Conveyance. 


But though this is à ſufficient Appointment 45 the | 
| particular Lands, yet I cannot think that any Thing 
that hath been done, is ſo concluſive, but that bh Lord- 
- ſhip may ſtill inſiſt that che Lands ſer out do exceed the 


pearl Value of 500 L. and chat the Complainant on the 


other Hand may inſiſt 1 fall ſhort of. 1 ir. F But * : 
muſt be decreed, _ -, | 
What the Defendant, the Earl of Coventry, do Ae 10 
. Plaintiff the Poſſeſſion of the Lands compriſed in the Deeds 
of Appointment of the 5th and 6th of July, 17 19. and 2 
x [The Plaintiff do hold and enjoy the ſame during ber Life, againſt 
the ſaid Defendant the preſent Earl of Coventry, and the 
other Defendants Thomas Coventry and Henry Coventry, 
and all claiming under them; and that the Defendant, the Earl 
of Coventry, do account for the Rents and Profics Jo the 
N EN Earl Gilbert, Gs, 
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